Journal of Law and Administrative Sciences

No.13/2020

THE ASSOCIATIONS OF UNDERTAKINGS - A
FAVOURABLE ENVIRONMENT FOR THE DEVELOPMENT OF
ANTICOMPETITIVE AGREEMENTS
Gabriel UNGUREANU, PhD.
Bioterra University, Bucharest, Romania
Police Academy ”Alexandru Ioan Cuza”, Bucharest, Romania
gabiungureanu@yahoo.com
Abstract
This article focuses on the ways in which the associations of undertakings can prevent the
infringements of competition rules, given that the anticompetitive agreements have often been facilitated
by meetings of competitors at events or by meetings organized by professional associations for their own
purpose. This paper briefly presents the theoretical concepts that facilitate its understanding (undertaking,
association of undertakings, decisions by associations of undertakings) and advocates for the
implementation of programs to comply with competition rules within companies and professional
associations.
Keywords: competition, undertaking, anticompetitive agreements, associations of undertakings,
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Introductory aspects
In a market economy, competition between undertakings plays a very important
role with regard to the adaptation of supply and demand, the division of labour between
undertakings and, implicitly, it guarantees consumers welfare, in achieving an optimal
distribution of existing resources and in the efficiency of some parameters such as
price, production, quality, variety or innovation [1]. This is also the reason why states
have developed a competition policy, thus outlining the notion of competition law to
discipline the confrontation between companies/professionals facing the market in the
fight to win, retain or expand customers network.
At European Union (EU) level, competition policy is governed by primary law [2],
with competition being considered "the normal means of ensuring economic balance
and progress" [3].
It is well known that cooperation between undertakings enable more efficient
work and enhances innovation. Thus, in order to develop and become more efficient,
undertakings, especially small and medium-sized enterprises (SMEs), join together into
associations of undertakings.
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The most professional association, especially trade associations, take an active
role in shaping the way their industry works. They promote product standards and best
practices, standard terms and conditions of sale, development codes of ethics or
promote common interests in relation to legislative power. In the vast majority of cases,
cooperation between these undertakings does not oppose to the competition law.
However, in view of the functioning of the associations, on the one hand, the
meetings of

the

association

create

a

favourable

framework

for

concluding

anticompetitive agreements and, on the other hand, through decisions adopted by the
association of undertakings, certain economic behaviour on the market may be imposed
on its members.
Therefore, the company's culture of competition law is vital for the proper
functioning of the internal market. In addition, national competition authorities need to
play an active role in raising awareness of the need to comply with competition law rules
and provide practical advice in this regard.
Both EU law and Romanian law prohibit all agreements between undertakings
[4], decisions of associations of undertakings and concerted practice [5] which may
affect trade between Member States and which have as their object or effect the
prevention, restriction or distortion of competition within the internal market (art. 101 par.
1 TFEU) or which have as their object or may have as their effect the restriction,
prevention or distortion of competition on the Romanian market or on a part of it (art. 5
Law no. 21/1996) [6].
The notions of undertaking, associations of undertakings, decision of
associations of undertakings
In shaping the notions specific to Competition Law, the EU Court of Justice has
played an important role. Thus, in the context of competition law, „the undertaking”
means "any entity engaged in an economic activity, regardless of legal status or method
of financing" [7] and ”the economic activity” means any activity consisting in offering
goods and services on a given market [8].
The association of undertaking is a long-term association between several
natural persons, who carry out economic activities, organized in one of the forms
provided by law (authorized natural persons, individual or family enterprise) or between
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legal persons, who share their material contribution, knowledge or their contribution to
the work, for carrying out any activity of common or general interest [9]. A professional
group represents an association of undertakings if it adopts rules that are the
expression of their will and seek to obtain a specific behavior from them in their
economic activity [10].
The notion of association covers a fairly wide range. For competition rules to
apply to an association of undertakings, it does not have to be in a specific legal form,
but there must be two elements [11]:
• a structural or organizational element. Thus, an association must have a long-lasting
corporate structure, which distinguishes it from an agreement between two or more
companies.
• a functional element, in the sense that its activities aim at or have an impact on an
economic activity. However, it is not necessary for an association to be present in a
market.
In practice, the association of undertakings covers not only trade associations but
also a myriad of bodies with statutory, disciplinary, regulatory and executive duties. The
public law status of an association is not relevant in the sense of EU competition law,
but the exercise of public power is not an economic activity [12]. As we have seen, selfemployed persons and members of liberal professions (lawyers, notaries, bailiffs,
doctors, accountants, insolvency practitioners, architects, etc.) are, from the point of
view of competition law, considered to be undertakings [13].
It should be emphasized that the application of competition rules is not excluded
when an association is assigned certain tasks of public interest, by law, with a view to
the application of public policies [14].
Whatever its name (recommendations, guidelines, resolutions, directives, internal
regulations, statutory rules, articles of incorporation, oral exhortation etc.), a decision of
an association of undertakings is an act of collective will; it emanates from the
competent body of that association (according to its statute). The decisions of the
association of undertakings are reprehensible insofar as they have the vocation to
impose on their members a certain behaviour on the market, even if they, apparently,
do not leave this impression.
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According to practice, a recommendation of an association of enterprises can be
considered as a manifestation of the common will of its members, but not any
recommendation can constitute a decision of the association of enterprises within the
meaning of art. 101 paragraph 1 of TFEU.
Among the most common actions of professional associations likely to infringe
competition rules are those which have as their effect or object the harmonization of the
behaviour of their members on the market in order to fix the price [15], to allocate
distribution markets[16], to limit the production or sales [17] or the bid-rigging [18], and
also the boycott [19] or the refusal of applications for membership [20].

Creating a culture of competition within associations of undertakings
In order to prevent infringements of competition rules, both the European
Commission and national competition authorities are working to encourage companies
to create a true culture of competition within them, as well as in associations of which
they are part.
Thus, companies are encouraged to develop compliance programs [21]. These
compliance programs are often developed in reaction to past infringements or even
after fines have been imposed. More, they are seen as an essential element of good
corporate governance.
There is no “one size fits all” model of Compliance program. That program needs
to be tailor-made to the company or association concerned. It is specific to each
company because it has to reflect its needs to ensure compliance and develop its own
strategy.
The existence of a Compliance program does not protect the company from any
sanctions if it infringes the competition rules [22]. It can be regarded as good practice in
granting an attenuating circumstance in setting the fine, if its implementation is effective,
but the mere existence of that will not be considered as an attenuating circumstance
[23].
In order to draw up a Compliance program, certain steps must be followed, of
which we list: detailed self-assessment to identify the risks of infringing competition
rules; risk level assessment; the necessary measures to eliminate the risks; planning
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and elaboration of the compliance program that corresponds to the purpose of the
association; program implementation and staff training; periodic review of the program.

Conclusion
The associative environment, through its specificity, brings together companies
or professionals who are currently competing to win, expand and retain customers.
There is a risk that the meetings within the association will be the starting point in
reaching an anticompetitive agreement that would take one of the forms prohibited by
law:

agreements

between

undertakings,

decisions

made

by

associations

of

undertakings and concerted practice.
Implementing a program to comply with competition rules within the association
is the optimal solution for association members, as well as the step towards creating a
true culture of competition within it, as well as in the field/branch in which it operates.
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