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Abstract
To designate the enriched person’s behaviour as regards his possible act that led to the increase of his
own patrimony is more appropriate to relate to the concept of the enriched person’s good faith. Thus,
good faith is fully consistent and justifies inclusively the specific extension of the obligation of restitution of
the enriched person "to the extent of the patrimonial loss suffered by the other person, but without being
held beyond the limit of his own enrichment." On the other hand, non-imputability of the enrichment drives
more to the idea of the enriched person’s guilt and implicitly to the civil criminal liability, in which case the
obligation to restitution it would be total, irrespective of the value of the enrichment. As the case is of a
licit juridical act it is necessary a fair remedy of the legal and economic imbalance thus created between
the two patrimonies, and not the sanction of a culpable conduct.
The enriched person’s subjective behaviour must be dominated by the ignoration of the material act of his
patrimony enrichment or by his intimate conviction that this added value is entitled, namely his own
enrichment has a legitimate basis.
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The unjust enrichment as a legal institution had a difficult way from its recognition
on the jurisprudence way under the Civil Code of 1864 until its express establishment
as a source of obligations (art. 1165 in the Civil Code) and its regulation in the current
Civil Code (art. 1345-1348).

1. The enriched person’s behaviour under Civil Code of 1864
In a first phase, the conditions that had to be met for this institution were
established by the doctrine and jurisprudence that stated by a majority that from the
material viewpoint there had to be an enrichment and an impoverishment of different
patrimonies, and between them a connection could be established, i.e. there was a
necessary correlation between the two phenomena, and in terms of legal requirements
it was asked the absence of a legitimate basis of the enrichment and the lack of any
other legal means available to the impoverished person.
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As regards a third juridical condition, namely of the good faith of the enriched
person, more specifications are needed. First, under the Civil Code of 1864, in the
absence of an express regulation of the institution, few authors [1] considered that the
good faith of the enriched person represented a legal condition of the unjust enrichment,
most of the doctrine not expressing any viewpoint either to its consideration as a
condition or to its negation.
Emphasizing the essential difference between undue payment and unjust
enrichment which consists of the fact that in the case of the advantages obtained
without a legal ground there is no guilt of the party who gets benefits, so there is no bad
faith of this party, it is considered [2] that a natural consequence of this lack of guilt is
that the person who obtained benefits will have to return them within the limit of his gain,
without any addition, such as the legal interest or the civil fruits, as in the case of undue
payment. The foundation of the notion of "benefits without a legal ground" consists of
the obligation with general and objective character of not becoming rich to the prejudice
of another person. This moral duty involves the absence of any guilt from the part of the
person whose patrimony was illegitimately enlarged, and actio de in rem verso will have
as object the restitution only of what increased the defendant’s patrimony to the
prejudice of the claimant’s.
Starting from the premise that life demonstrates that there are situations when
the person who obtains benefits without a legal ground is guilty, in the sense that these
advantages were gained in bad faith, it was considered that such a circumstance does
not belong to the sphere of the general objective obligation of not becoming rich
unjustly, but to the sphere of other general obligation, i.e. of not prejudicing another.
Thus, is "the enriched person" is guilty and is going to pay integrally the damages, the
action is neither for restitution and nor de in rem verso, but an action for the payment of
the damages according to the principles of the civil criminal liability, damages which will
add to the return of the objects in kind, and, in the case of their loss, to the restitution of
their value.
It is considered [3] that good faith in this matter consists of the enriched person’s
belief that the increase of his assets and the decrease of his liabilities have a legitimate
cause. He ignores the lack of the just clause, considering himself entitled to increase his
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patrimony. In the situation when the enriched person is of bad faith, knowing that the
value that increases its patrimony does not belong to him, it is not anymore the case of
unjust enrichment, but of civil criminal liability. He breaks the general obligation of not
prejudicing another person and committing thus a civil offense for which he will be
punished. In this case the creditor has an action in civil criminal liability within which he
will obtain the total repayment of the caused damages. He will receive the value of his
impoverishment, even if the value of the defendant’s enrichment is lower without being
opposed the limits of the obligation of restitution within unjust enrichment.

2. The enriched person’s behavior under the regulation of the current Civil
Code
As a consequence of the express regulation of the institution, in the provisions of
art. 1345 in the Civil Code it was stipulated that the obligation of repayment belongs to
"the person who, non-imputably, unjustly got rich to the prejudice of another person...".
From the perspective of the other party of the legal relationship of obligation, similar
formulations can be found in art. 1346 lett. b and lett. c: "the injured", respectively in art.
1348 in the Civil Code "the prejudiced". Before the amendment by Law no. 71/2011
regarding the application of the Civil Code, the provisions regarding the restitution
stipulated in para. 3 of art. 1347 that "despite all these, the person who unjustly got rich
has to return the value according to the date of the enrichment."
It has to be mentioned the fact that the corresponding provisions in Québec in
the Civil Code, i.e., art. 1493, which represented the source of inspiration of the
Romanian law-maker, do not include any mention regarding the guilty character of the
attitude of the enriched person.
In this regard, in the recent doctrine there have been two fluctuating trends
between identifying this condition as "enrichment should not be imputable to the
defendant" [4] or that "the enriched person should be of good faith" .[5]
Thus, even if under the Civil Code of 1864 it was analyzed [6] the good faith of
the enriched person as a legal condition of the institution, currently the same author
speaks about the circumstance that the enrichment should not be imputable to the
defendant, but in his argumentation retains that the grounds of the action de in rem
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verso consists of the general obligation of any person of not getting rich unjustly to the
prejudice of another person and not of a culpable behavior of the defendant. The
respective moral duty involves the absence of any guilt of the enriched person, who has
to return, as the final part of art. 1345 stipulates, only the value of his enrichment, even
if the claimant’s impoverishment is higher.
It was stated [7] that the unjust enrichment is a subsidiary source of obligations,
so that, anytime the increase of a patrimony takes place as a consequence of an
imputable act of his owner, it will be subject to a special sanction, in relation to the
nature of the act through which the enrichment took place. It was also noticed that the
unjust enrichment raises questions only about the legal ground of the enrichment (the
cause of the obligation) and not the imputability of increasing the own patrimony.
Consequently, the condition imposed by law so that the enrichment takes place "nonimputably" does not account for the mentioned definition.
Later, the same author [8] states that a text analysis of art. 1345 of the Civil Code
highlights the fact that unlike the undue payment, defined from the perspective of the
person who receives it, the unjust enrichment appears as a sanction of the person who
got rich to the prejudice of another person; the same conception can be found in art.
1493 of Québec Civil Code. Therefore, the reality which is the starting point is the
enrichment, not the impoverishment. It is the reflex of the same classical conception
about the aim of the civil criminal liability, which starts from the reality of the act of the
person who has to be sanctioned, not from the prejudice suffered by the claimant, which
has to be repaired. It was also expressed the opinion that the unjust enrichment has to
be analyzed as a remedy that aims at the amelioration of the unjust situation of the
impoverished person, which makes the premise of any unjust enrichment be examined
from the perspective of the effect it produces.
On the other hand, for the argumentation of the opinions [9] which require that
the enriched person be of good faith exactly the same arguments were presented,
regarding the general duty of not getting rich to the prejudice of another person and the
absence of any culpable behaviour of the enriched person, the contrary consequence
being the activation of the civil criminal liability.
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If the enriched person was of bad faith it is not the case of unjust enrichment [10], but of
an illicit and prejudicial act for the impoverished, act that can lead to the implication of
the civil criminal liability of the enriched person, in the conditions stipulated by art. 13571359.
It was also stated that the non-imputability of the enrichment equals in fact to the
good faith of the enriched person. [11]
According to another opinion [12], the analysis of the good faith of the enriched
person should not be mistaken for the guilt of any party to the occurrence of the legal
act that led the enrichment and the correlative impoverishment without a cause.
Considering that the equal sign cannot be put between the non-imputability of the
enrichment and the good faith of the enriched person, some specifications are
necessary.
The good faith is an exclusively legal concept with moral fundament.[13]
As regards the good faith, we mention the provisions of art. 14 para. 2 of the Civil
Code according to which the assumption of good faith is made until the contrary
evidence. Hence, the impoverished person will not have to make the evidence of the
good faith of the enriched person, as this is legally assumed. Even if apparently the
enriched defendant has the possibility to make the contrary evidence, so that to prove
his bad faith, this is not necessarily in his favour (we take into account the extension of
the obligation of restitution), only if the possible action in civil criminal liability could not
be promoted because of a juridical obstacle, such as for instance the extinctive
prescription, in which sense the action de in rem verso would not be also admissible as
the impoverished person made use of another juridical means to recover his
impoverishment.
We emphasize the fact that the unjust enrichment is a licit legal act whose initial
fundament was equity, an institution regulated as such in the chapter dedicated to this
source of obligations. That is why using terms such as "the person who, non-imputably,
got rich", "the injured" or "the prejudiced" which belong to a civil liability for an illicit act
appears unjustified.
An argument in the favour of imposing the good faith as a juridical, subjective
condition of the unjust enrichment can consist of the corroboration of the modality of
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establishment the extension of the obligation of restitution with the removal by the lawmaker by Law no. 71/2011 of the stipulations of para. 3 of art. 1347 regarding the
moment of establishment of the extension of the obligation of restitution in the
hypothesis of a bad faith enriched person.
In the case of civil criminal liability based on guilt, the recovery of the prejudice
has to be integral, but in the case of the unjust enrichment the law-maker took into
account the double limitation of the extension of the duty of restitution given by "the
measure of the patrimonial loss suffered by the other person, without having to make
the restitution beyond the limit of his own enrichment". It is thus revealed how the
character of the unjust enrichment was established to be a legal remedy for a licit act
that created a relationship of obligation, and not a sanction of an illicit act.
As regards the relationship between the good faith and the civil criminal liability,
taking into account the general opinion according to which the civil criminal liability
cannot be influenced in its extension by the author’s good faith as it is subject to the
principle of integral restitution and the principle of non-proportionality to culpability and
predictability, it was considered [14] that the good faith is inoperative. The application of
that principle makes the good faith inoperative, but also what belongs to the essence of
the liability, namely the existence of guilt under all its forms (offense committed on
purpose or intentional offense or offense committed negligently).
On the other hand, retaining the fact that the notions of guilt and bad faith are not
equivalent, we consider that the renunciation of the law-maker to the regulation of the
moment in relation to which it is established the extension of the obligation of restitution
in the hypothesis in which the enriched person was of bad faith, a solution established
by Law no. 71/2011, confirms the opinion according to which the legal figure of the
unjust enrichment was legislatively consecrated in relation to the good faith of the
enriched person, which justifies the special character of his obligation of restitution.
Conclusions
We consider that for designating the behaviour of the enriched person in relation
to his act that determined the augmentation of his own patrimony it is more appropriate
to relate to the notion of good faith of the enriched person. Thus, the good faith is in fully
agreement with and justifies inclusively the specific extension of the enriched person’s
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obligation of restitution "to the extent of the patrimonial loss suffered by the other
person, but without having to make the restitution beyond the limit of his own
enrichment". On the other hand, non-imputability of the enrichment leads more to the
idea of guilt of the enriched person and implicitly to the civil criminal liability, in which
case the obligation of restitution is integral, regardless of the value of his enrichment.
As we discuss about a licit legal act it is necessary an equitable remedy of the
economic and juridical unbalance thus created between the two patrimonies, and not
the sanction of a culpable behaviour. Hence, considering the action de in rem verso as
a remedy, not as a sanction of the unjust enrichment corresponds both to the
appreciation of the enriched person’s behaviour from the viewpoint of his good faith and
to the specific modality of establishing the extension of the enriched person’s obligation
of restitution.
We also consider that the external manifestations that belong to the structure of
the good faith and that accompany the legal relationship of obligation generated by the
unjust enrichment will have a totally different configuration than those that characterize
the notion of good faith in the case of the legal acts, being particularized by the
exigencies of the duty of not getting rich to the prejudice of another person. Thus, the
subjective behaviour of the enriched person has to be dominated by ignoring the
material act of the enrichment of his patrimony or by his intimate conviction that this
added value is entitled, respectively that his own enrichment is based on a legitimate
ground.
As regards the current regulation of the institution, we consider de lege ferenda
that it should be eliminated the use of the expressions "the person who, non-imputably,
got rich", "the injured" and "the prejudiced", expressly stipulating the good faith of the
enriched person as a condition of the unjust enrichment. We do not consider a problem
the use of the traditionally consecrated terms in the juridical language “the enriched
person” and “the impoverished persons” even if they apparently lack the legal character,
especially because other European legal systems also use them.
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