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REGULATIONS ON PUBLIC ADMINISTRATION AT THE
CAPITAL LEVEL IN ROMANIAN LEGISLATION

Associate Professor Flavia Lucia GHENCEA, PhD.
Ovidius University of Constanța, Romania
fghencea@hotmail.com

Abstract
The organization of public administration is always a mirror of the level of development of the society it
serves. Communities need clear regulations that make their implementation effective and ultimately reflect
the living standards of their citizens. In any organizational structure of an administrative system, the state's
capital is differentiated. Different needs and situations are met for participants in social life, citizens, public
authorities, or economic agents that contribute to the area's development.
From this perspective, many capitals benefit from a special law on the organization and functioning of public
authorities at the administrative level.
In Romania, the capital does not benefit from a distinct normative act, the regulations regarding the
organization and functioning of the local public authorities at its level are found in the content of the
Administrative Code.
This paper analyzes the regulations in the Administrative Code on local authorities in the capital, identifying
several legislative overlaps, and gaps in the law and finally appreciating the need for a special law to
regulate these authorities.
Keywords: public administration, administrative authorities, local public administration, public
administration of the state capital

Introduction
The largest capitals have their own law on the organization and functioning of
public authorities that ensure the administration of their territory. However, this is not the
case in Romania. We will further analyze how the Romanian legislator regulated the local
level of the capital.
The fundamental law establishes in Art. 3 that the territory of Romania is
organized, from an administrative point of view, in communes, cities and counties, some
cities being declared, according to the law, municipalities, and Art. 121 para. (3) provides
that, at the level of administrative-territorial subdivisions of the municipalities, local
councils and mayors may be established.
In the infra-constitutional regulation, we find, in GEO 57/2019 on the Administrative
Code [1], Chapter V of Title V of Part III reserved for the public administration in
4
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Bucharest, the most important administrative-territorial unit in Romania. This status
makes the legislator to give the capital administration a distinct space, although the
applicable legal regime is substantially similar to that applicable to public administrations
in the other administrative-territorial units. Given the complexity, however, of the
administrative phenomenon in the capital, we also support, together with other specialists
[2], the elaboration of a separate normative act for the Bucharest municipality, which also
regulate the metropolitan area of the capital.
Before the Administrative Code, the old regulation was included in the text of Law
no. 215/2001 [3]. Currently, we find that the provisions regarding the public administration
of Bucharest have been resystematized, reformulated in some places, but the substance
of the regulation has remained the same.
In Bucharest the existence of two categories of authorities is regulated, namely:
Bodies established at the municipal level, represented by the General Council of
Bucharest and the General Mayor of Bucharest, and bodies established at the level of
sectors: Local sector councils and sector mayors.
The current manner of organizing the capital, with 7 councils - 7 budgets - 7
specialized commissions, leads to overlapping of duties between sectors and the level of
the capital, given that the services provided by local authorities are provided to the same
citizens who are residents of both subdivisions, as well as of the administrative-territorial
unit. As is consistently stated in the doctrine, the experience so far of the operation of
these public authorities has signaled many dissensions, both between the autonomous
authorities at the level of the capital and between them and those established at the level
of the sectors [4].
The local councils of the sectors and the General Council of Bucharest are deliberative
authorities, and the General Mayor and the mayors of the sectors are the executive
authorities, the law granting them a similar legal status to the local councils, establishing,
consequently, regulations contained in Chapter III of Title V of Part III of the Code.

Public administration authorities at capital level
The municipality of Bucharest is organized in six administrative-territorial
subdivisions, established under the conditions of art. 100 para. (2) and (3) of the Code.
5
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At capital level and its subdivisions there are as executive authorities one mayor and one
deputy mayor in each sector and one general mayor and two deputy mayors for the
capital.
We note that the legislator granted the term of general only for the position of
mayor, the deputy mayors at the level of the capital not benefiting from the agreement
with the rank of their superior. We consider that, at least for reasons of unity of expression,
given that the deputy mayors of the capital come from among the general councilors, the
position they hold should be that of Deputy General Mayor. The solution can be easily
transposed by the law approving the ordinance, thus ensuring a unitary character of the
functions at the level of the capital: General Mayor, deputy mayor general, general
councilor.
Following the elections for the position of General Mayor, the validation of the
mandate of the General Mayor of Bucharest will be done by the president of the Bucharest
Tribunal. We notice that the law refers directly to the president of the tribunal, and not to
the judicial authority which is the Bucharest Tribunal. The proposed correct solution,
which we also agree on, will have to be provided in the Administrative Code, by amending
para. (2), for reasons of similarity both with the county council and with the president of
the county council, both mandates being validated by the court, the municipality of
Bucharest having, under some aspects, a similar status to the county [5].
In the content of art. 164 para. (3), the Code stipulates that at the level of the capital
there are, as deliberative authorities, the General Council of the Municipality of Bucharest
and the sector councils, as administrative-territorial subdivisions.
The deliberative authorities at the level of the capital, the General Council of
Bucharest, and the sector councils, are authorities resulting from local elections, made
up of local councilors elected by universal, equal, secret and freely expressed vote, in
electoral districts according to the list vote, based on the principle of proportional
representation, under the conditions provided by Law no. 115/2015 on the election of
local public administration authorities.
The number of councilors shall be determined by Order of the prefect, depending
on the number of inhabitants of the administrative-territorial unit, except for Bucharest,
where the number of members of the General Council of Bucharest is established by the
6
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Administrative Code in art. 112 para. (2), it being composed of 55 general councilors, and
the local councils of the 6 sectors, according to the Order of the prefect of Bucharest no.
461 of July 24, 2020, have 27 councilors each, less sector 3, which has a number of 31
councilors.
Regarding the validation of sector councilors, we note that the law makes no
reference to the competent court, conditions in which, applying the provisions regarding
the election of local councils, it results that the mandate of councilors is validated by the
court in whose territorial area the constituency place of elections, which revealed the
situation of the General Council of Bucharest. In practice, the situation was resolved at
the level of the sector 1 Court, after, initially notified, the Bucharest Tribunal declined its
jurisdiction in its favor [6].

Establishment and functioning of local councils of the sectors and of the General
Council of Bucharest
The establishment of local councils at the level of the municipality and sectors shall
be made, within 60 days from the date of the elections, following the procedure of
validation of the mandates of the elected councilors, by the court in whose territorial area
the electoral district is located.
Because the law make no express reference regarding the court competent to
validate the mandates of the general councilors of Bucharest or of the sector councilors,
there are only the general provisions regarding the competence of the court in the
territorial area where the constituency is located, applying the provisions the election of
the local councils, it appears that the mandate of the sector councilors is validated by the
court of the sector in whose territorial radius the constituency in which the elections took
place is located. Things could not be applied similarly in the case of the General Council
of Bucharest.
In 2020 elections, the first to be held under the regulations contained in the
Administrative Code, this issue arose when the Court was asked to validate the mandates
of general counsel. The Bucharest Tribunal, in applying the non-contentious procedure
provided by the Administrative Code for the validation of mandates and verifying, ex
officio, its competence, considered that it was not legally vested and declined the
7
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competence to resolve to the District 1 Court, arguing correctly that a court can only
resolve disputes that are expressly provided for by law in its jurisdiction. As such an
operation was not provided for the Bucharest Tribunal, it declined jurisdiction in favor of
the District 1 Court; Considering that the Code stipulates the competence of validation of
local councilors by the court in the competent territorial district and taking into account the
fact that in the General Council of Bucharest its members may belong to any of the six
sectors, the Bucharest Tribunal established the jurisdiction of the Court Sector 1, which
finally validated the election of general counsel [7].
Both the General Council of the Municipality of Bucharest and the sector councils
organize specialized commissions on the main areas of competence and / or joint
commissions, within the term established by the regulation of organization and functioning
of the council - for example, the Local Council of Sector 6 has a within 30 days from the
establishment (Decision of the Local Council of Sector 6 no. 152 of August 24, 2021). The
local councils meet in ordinary or extraordinary meetings, the rule being the monthly
meeting, in ordinary session, at the convocation of the mayor [8].
If until the appeareance of the Administrative Code there was in force O.G. no.
35/2002 for the approval of the Framework Regulation for the organization and
functioning of local councils (published in the Official Gazette no. 90 of February 2, 2002)
with its repeal, the remaining rules are insufficient for an organization and functioning
unitary at the level of administrative subdivisions. There are different working procedures,
each team implementing according to its own assessment the regulations in force.

Dissolution of local sector councils and General Council of the Municipality of
Bucharest
The local sector Councils and the General Council of the Municipality of Bucharest
may be dissolved under the conditions provided in Section V of Chapter III of Title V, Part
III of the Code, by law or by referendum organized following the request addressed to the
prefect by at least 25% of the number of citizens with the right to vote registered in the
electoral register, with their domicile or residence in the administrative-territorial unit - for
the referendum organized at the municipal level or, at the sector level, for the local sector
council. We understand from the norm of reference to the conditions for organizing the
8
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dissolution referendum that a referendum for dismissal of the local sector council will be
supported from the budget of the respective sector, even if the regulations of art. 144 C.
adm. refer to the budget of the administrative-territorial unit.
The referendum will be held under the conditions provided by Law no. 3/2000 on
the organization and conduct of the referendum and will be valid if at least 30% of the
total number of voters registered in the Electoral Register are present at the polls, the
activity of the Council ceasing if at least ½ plus one of the total number of votes validly
expressed on the election.
The local sector council or the General Council of the Municipality of Bucharest
may be dissolved by right if it does not meet in at least one ordinary or extraordinary
meeting, convened according to the legal provisions, for four consecutive months, or if it
does not adopt any decision in 3 ordinary meetings. or extraordinary within four
consecutive months or if the number of directors in office is less than half the number of
members and could not be supplemented by alternates.
The law refers to the observance of the legal conditions for convening councilors,
an issue on which the Constitutional Court ruled that regulating the condition of a legal
convocation of the local council is a realization of the principle of local autonomy, because
the activity of local councils must be limited the legal framework for their operation, as
regulated by the legislator by establishing the rules of operation [9]
The court will be notified of the dissolution situation by the mayor, deputy mayor,
secretary general, prefect or any other interested person and will rule by a final decision,
which will be communicated to the prefect, who finds, by order, the dissolution of the local
council.

Atributions of the General Council of Bucharest
The legislator chose to build the Regulation by keeping the manner used for local
councils, but did not choose to differentiate these categories of institutions. Thus, if for
the General Council reference is made to the basic rules regarding the local council, in
the case of sector councils, the attributions are not presented in relation to those of local
councils, but are treated separately. The vision of the legislator in the formulation of the
norm considered, we consider, the relation to the character of administrative-territorial
9
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unit, and not of similar deliberative structure existing both at the level of the administrativeterritorial unit and at the level of the administrative subdivision.
In keeping largely with the previous regulations contained in Law no. 215/2001 of
the local public administration, the legislator establishes for the General Council of
Bucharest a legal status similar to that of the local councils, providing that it is constituted,
functions and performs the duties provided by the law for local councils [10].
The General Council approves the general budget of the capital and even for this
reason alone is the holder of the power in the management activity. Bucharest is the
capital of the country, Romania’s richest city, which accounts for more than 20% of the
country’s GDP. Under these circumstances it can be appreciated that the local elected
representatives of the capital are small “deities”, whose political influence and power over
the economic environment is considerable.

Powers of sector councils
In the case of sectors, the legislator has not made a general reference to the
powers of local councils, which should also be exercised by local sector councils, It has
expressly and limitatively specified their powers, considering their specific place and role
in the local public administration and their relations with the public administration at the
level of Bucharest [11].
Unlike the Regulation of the powers of local councils, the powers of sector
councils are not expressed in a classified manner, depending on the field they are
concerned. However, we identify two categories of attributions determined according to
the conditioning of their exercise on the existence of an approval or empowerment from
the General Council of Bucharest. On the one hand, for the most part, the attributions
are exercised directly, based on the law – the appointment of deputy mayors, the approval
of the budget, the approval of urban planning documentation, attributions in relation to the
management of goods and the optimal functioning of public services, etc. on the other
hand, We identify a number of tasks for which a form of intervention from the General
Council is required. We note, however, that the text has not used a uniform manner of
Regulation in this respect.

Thus, there is the condition of a prior agreement for

cooperation or association with Romanian or foreign legal entities, non-governmental
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organizations and other social partners, in order to jointly finance and implement actions,
works, services or projects of local public interest. Also with the prior agreement of the
General Council, sector councils may decide on cooperation or association with local
public administration authorities in the country or abroad, as well as the accession to
national and international associations of local public administration authorities, in order
to promote common interests.
The General Council intervenes by a subsequent approval in case of final
approval of studies, forecasts and programs of development, spatial planning and
urbanism approved in advance at the level of the sector council.
The reason for the intervention of the General Council on the powers of the bodies
at the level of the sectors has in view an overall vision and a coherent and harmonious
development for the entire administrative-territorial unit.
In terms of the form of the Regulation, it would be noted the overlaps in paragraph
(2) letters c), R), s) and the provision contained in paragraph (3) regarding the express
empowerment given by the General Council of Bucharest. Or, as a distinguished author
notes, it is known that, etymologically, “to empower” means “to give someone the
authorization to do something”, and since the General Council of Bucharest has given its
express authorization for the fulfillment of these duties by the local sector councils, we
wonder whether the further agreement is necessary [12].

Excepted tasks of sectoral authorities
As an exception to the similarity of legal status between the sector council and the
local council in terms of the powers conferred on them, the law restricts a number of
powers for sector councils.
Thus, they cannot organize consultations of the population through a referendum
in order to solve local problems of special interest and cannot take the measures provided
by law for holding public meetings, which are exercised only by the General Mayor of
Bucharest.
We understand that the exception provided by the legislator comes from the
subdivision character of the sector, although, according to the law, issues of special
interest in administrative-territorial units and administrative-territorial subdivisions of
11
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municipalities can be submitted for approval by local referendum (Law no. 3 / 2000 on the
organization and conduct of the referendum).
We appreciate that the regulation could be complemented with the possibility of
organizing consultations at the sectoral level, given that, on the one hand, from the point
of view of representation, the mayor of the sector could have the competence to organize
consultations on local issues. of particular interest and, on the other hand, the level of the
sectors is the closest to the citizens, and the authorities at this level have the greatest
knowledge of the particular situations existing here. Moreover, from the perspective of
applying the principle of subsidiarity so often invoked at European level, we consider that
it would be appropriate to regulate the possibility of consultation by referendum at sector
level.
The referendum is consultative, so its result does not produce direct legal effects
and does not oblige state authorities to take decisions in accordance with the will of the
population resulting from the referendum, which does not mean that the authorities must
remain passive to the wishes of citizens and not lead to carry out the opinions expressed
during the consultation [13].
Moreover, the practice of citizen consultation, as a way of directly representing
citizens' opinions, is considered, by the new administrative models, a method of
participation that complements the role of representative democracy in considering the
rank of European norm of the principle of citizen consultation, as mentioned in the
European Charter of Local Self-Government.
It is true that in our country the consultation of citizens about special issues existing
at the local community level is not very used, the regulations of the local referendum
referring to distinct cases of their organization, respectively the referendum organized for
the dismissal of the local public authority - mayor, local council, council county or the
president of the county council -, referendum organized as a result of the existence of a
legislative proposal regarding the modification of the territorial limits of the administrativeterritorial unit or of modification of the rank of an administrative-territorial unit.
We appreciate that it can be introduced in the law, the possibility for sector mayors
to organize consultations on issues of special local interest, meaning that, on the occasion
of the adoption law, the exception contained in the Code can be removed.
12
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Secretary General of Bucharest
The regulation regarding the general secretary of the municipality of Bucharest and
the general secretaries of the sector, refers to the general rules applicable to the general
secretary of the administrative-territorial unit / subdivision. Without resuming the analysis
of the previous regulations, we consider that the present text is insufficient for the
particularities contained in the relationship between subdivision and capital level and does
not justify the reference, in a separate article, in this way, under the title "Secretary
General of Bucharest and secretaries generals of the sectors”. The simple reference to
the phrase "are properly applicable to them", a phrase preferred by the legislator for
regulating institutions in the capital and sectors through similarity to local authorities,
allows profoundly different analyzes of situations in practice, given that each subdivision
operates according to its own regulations.
As long as the General Council of Bucharest and the General Mayor, on the one
hand, and the sector councils and sector mayors, on the other hand, have different
attributions from each other, implicitly, the attributions of the general secretaries from the
two levels. they will be different, which the legislator did not understand to include
separately.
The general framework of the status of the secretary general of administrativeterritorial unit is found, as previously mentioned, in art. 242-243, Title VII, Chapter I of the
Administrative Code, but its powers are supplemented by a series of regulations
contained in special legislation, with reference, for example, to the field of urban planning,
child protection or local elections. Once again, in the situation of completing the
attributions by those contained in special laws, there is a significant difference of
attributions at the level of the general secretaries of the sector and the general secretary
of the capital.
Moreover, in addition to the attributions expressly provided by the Administrative
Code, the general secretary of the capital and the general secretaries of the sectors fulfill
a series of attributions given to them by special laws or tasks given by administrative acts
by the deliberative or executive authorities at the level of the administrative-territorial unit.
or of the administrative subdivision, which are substantially different at the level of the
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administration of the capital and the sectors. We refer to the attributions regarding child
protection and social assistance, regulated by Law no. 292/2011 on social assistance, an
area in which the Secretary-General is the chairman of the Commission for the Protection
of the Child and has several responsibilities in the field of protection and promotion of
children's rights.
In the field of urbanism, the general secretary signs, together with the mayor and
the chief architect, the urbanism certificates and building permits, answering, together
with them, regarding the issuance of documents, according to the regulations in the field
of constructions (Order of the Minister of Regional Development and Housing no.
839/2009).
The General Secretary is part of the commission for establishing the right of private
property over the lands, the model and the way of assigning the titles of property, as well
as the possession of the owners (H.G. no. 890/2005). In this field, it was possible to notice
in practice many major differences of attributions between the attributions of the Secretary
General of the capital and the sector, in the conditions of constant change of attributions
between the local public administration authorities at the municipal level and those at the
sector level, over time, numerous transfers from sector to municipal authorities and vice
versa [14].

Acts of the local authorities of the municipality of Bucharest
The content of Article 169 C. adm. Enshrines the different legal force of the acts
adopted or issued by the public administration authorities at the level of the capital, stating
the imperative character of both acts adopted by the General Council of Bucharest, as
well as the normative provisions of the General Mayor for the authorities organized at the
level of the sectors. However, this provision must not be interpreted as a subordination of
the authorities at sector level, in view of the fact that both authorities are autonomous
public authorities, which excludes subordination to one another. Nor can the Regulation
that recognizes the possibility of the General Council to delegate some tasks to local
sector councils to lead to the birth of subordination relationships, proving only the specific
administrative structure that the capital has and, implicitly, the need for equally specific
regulations. The capital shall constitute a distinct administrative-territorial unit, the sectors
14
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being subdivisions thereof, this structure obliging the existence of relations in which the
authorities at the level of the administrative-territorial unit shall have full competence in
deciding, organizing, and controlling the manner in which, through its own administrative
structures or those existing at the level of the sectors, and administration is carried out
that has a coherence, a vision and a purpose that corresponds to the expectations of the
citizens of the whole municipality [15].
The citizens of Bucharest thus benefit from a double administration, on the one
hand, from the sectoral authorities – the sector council and the district mayor – and, on
the other hand, from the authorities at the level of the capital – the General Council and
the General Mayor.

Collaboration of the local administration authorities of Bucharest
Through the regulations contained in art. 169, the Administrative Code
institutionalizes forms of collaboration between the two categories of local public
administration authorities in the capital.
Thus, the General Mayor together with the sector mayors meet at least once a
month, at the request of either the General Mayor or at least three sector mayors. During
these meetings, analyzes and information take place, the main purpose being the
development in good conditions of the public administration activity at the level of the
entire administrative-territorial unit.
Another form of collaboration highlighted refers to the legal participation of the
mayors of the sector in the meetings of the General Council of the Municipality of
Bucharest, with the possibility to have interventions on the existing issues on the agenda.
As it has been appreciated in the doctrine, even if the text does not expressly provide, the
interventions can be justified by the interests of the represented sector with those of the
municipality [16]. Also, the chairs of the specialized commissions of the sector councils
participate by right in the meetings of the similar commissions held within the General
Council. The legislator aimed at the continuous granting between the activities of the two
categories of authorities at the level of the capital and at the level of the sectors. In
practice, however, the concrete effects of the regulations lead to different results, the
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actual relationship between the sectors and the capital following the similarities or
differences of political color between the elected citizens.

Conclusions
Romanian Constitution considered necessary to specify in its content the capital
of Romania, providing, in art. 14: "The capital of Romania is the city of Bucharest".
Although in the discussions on the revision of the Constitution it was proposed to delete
this article, arguing that it would not be at the level of the constitutional norm, it was kept
in the previous version, remaining, as an arc over time, the link with the Act of Union of
Principalities. which began the modern era of the country [17].
At least for this reason, of the importance that the constituent understood to give
to the capital, we consider necessary the elaboration and adoption of a distinct normative
act that would amply regulate the entire metropolitan area of the capital. We thus join the
opinions already existing in the doctrine [18].
We appreciate that a future law of the capital should include, first of all, a new
territorial vision on Bucharest, as the current variant, of division into 6 “slice” sectors, in
which each sector has a component part of the central area and the territorial limit in the
middle of the boulevard, leads, on the one hand, to the existence of all kinds of problems
in all areas and, implicitly, to the congestion of the administration and, on the other hand,
perhaps more importantly, to a series of absolutely strange situations, such as: half of the
boulevard is cleaned of garbage, half is not, or the architecture of the buildings is different
on both sides of the boulevard.
In view of the opinions already expressed regarding the need to adopt a special
law regulating the legal regime of the capital, we appreciate that the general secretary of
the municipality / sector will have his place well determined in the new formula. The
different nature of the legal regime of the subdivision from the administrative-territorial
unit will lead, in the future regulation, to a differentiated treatment of the secretaries
general, regarding, first of all, the difference of attributions established at the level of the
local authorities thought in a different way. of the current one, one that would increase the
level of performance of the public administration.
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We agree with experts who argue that a law of the capital should take into account
many aspects: the relationship with the regional and metropolitan territory, identifying the
most appropriate territorial division, clearly defining the competencies of the specific
territorial level, how to plan spatial development, taxation and redistribution of revenues
to create territorial cohesion, relations with regional and national structures, but also with
local communities.
Certainly, Bucharest needs a new legal framework, the existing one not being a
favorable one, but the necessary change is fundamental and on multiple territorial levels.
At the same time, the administration and development of a capital must have coherence,
vision and efficiency, aspects that can only be achieved through complex and coherent
interventions, and development perspectives require the possibility of concrete
interventions at primary level but addressed throughout the administrative unit. At the
moment, the fragmentation, on the one hand, and the overlapping of the attributions
between the sectors and the capital, on the other hand, constitute a brake both for the big
infrastructure projects, at the level of the capital, in an integrative vision. The opinion is
embraced by both specialists and politicians, but the finality does not seem to materialize
very soon. Studies and analyzes exist, also from specialists in law, administration, or
architecture, but the road to an implemented normative act remains at the beginning.
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Abstract:
Social justice is defined as a value that promotes equal respect for the rights and obligations of every human
being in a given society and is generally focused on the fair and equitable distribution of the basic goods
and services necessary for the development of a person in society, such as, for example, emotional wellbeing, education, health and human rights. Social justice is characterized as being one of the most
important social values in society which aims to ensure the common good and the harmonious coexistence
of the society in which they live. Justice ensures the balance between the individual good and the common
good on the basis of fundamental human values. In this respect, social justice focuses its efforts on the
search for equity in the various social issues that still need to be resolved.
Keywords: social justice; fundamental rights; europenization law; globalization law; order of law.

Conceptual elements of social justice
The concept of social justice was invented in 1840 [1], and it designates how justice
is applied in a society in relation to the social classes existing in it. It refers to the concept
that everyone must have the same economic, political and social rights and opportunities.
For the supporters of social justice, the most important role of the state is to ensure the
well-being and respect for the rights of its citizens, regardless of their social class.
In classical approaches, the issue of social justice refers to the way in which social
wealth, power and prestige are distributed among the members of the group or a society.
[2] The central concepts with which it operates are equality and equity. If things are judged
by the insistence with which statistics are used to highlight inequality, leftist ideologies
claim that the only society truly just - equitable - would be the one in which social wealth
and power would be distributed statistically equally among the different social categories.
On the other side, liberal ideologies consider that such an egalitarian society would be
unjust - unfair-, because in any human society the members make an unequal
contribution to the production of social wealth, and equity is achieved when everybody
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receives a part proportional to their contribution. It is not equality of benefits that ensures
equity, but equality of opportunity.
Despite some attempts to establish full equality between members of society,
social inequality appears to be the common trait of all known human societies and from
this perspective social inequality can be defined as the difference between wealth,
prestige and power among social groups. The social attribute in the phrase "social
inequality" refers to the fact that the respective situation targets a group - not individuals
taken in isolation - and is produced in the collective experience, that is, it does not result
from natural attributes.

The evolution of the concept of social justice in the context of the Europeanization
and globalization of law
The evolution of globalization but also of Europeanization of law [3], the legal
orders created by these new trends, have led to the adoption of new regulations of
domestic law, regulations that are part of a modern legislative system, a system created
and used in the interest of the litigant and for his benefit.
Considering the role of law [4] as the main guarantor of the social and legal order
and of the respect for the rights and freedoms of individuals, law is not usually equivalent
to justice [5] because the latter is characterized by a series of rational elements such as:
the equality of the parties, the rational and logical nature of justice, the idea of equity and
proportionality in the distribution of justice and in fact materialized in the stability of the
laws and their uniform enforcement. Consequently, law cannot fully achieve these rational
and factual elements of social justice, and therefore it can never be, at the same time fair,
just and equitable for all individuals, just as no fair or just society will be more efficient
and functional, than a legally-legislatively unfair one, which would lead to the relativity of
the criteria according to which the notions of justice and fairness are defined in the various
regulatory systems.
At its origins, the concept of social justice is based mainly on religion, so
Christianity, Judaism, Buddhism, Hinduism, Islam contain elements that are found within
social justice. Due to this, social justice has long been a part of religious teachings.
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Based on the teachings of Saint Thomas Aquinas, in 1840, the Sicilian priest Luigi
Taparelli D’Azeglio, creates the term social justice, which later becomes a concept and
designates the way in which justice is applied in a society in relation to the social classes
existing in it. In essence, it refers to the concept that everyone must have the same
economic, political and social rights and opportunities. For the supporters of social justice,
the most important role of the state [6] is to ensure the well-being and respect for the
rights of its citizens, regardless of their social class.
Social justice is seen as part of a series of moral, political constructs aimed at
equality of rights and collective solidarity, which is essentially a project necessary for a
fairer society, but which must acknowledge the permanent existence of injustice. Social
justice is based on the equal rights of every person and the possibility for all human
beings, without any discrimination, to benefit from economic and social progress
anywhere in the world. It consists not only in raising income or creating jobs, but is also
an expression of rights, dignity and freedom of expression, of economic, social and
political autonomy.
The psychosociology of social justice [7] has as its object of study subjective
justice, aiming to understand what people think is right or wrong, just or unjust, honest or
dishonest, as well as the way in which people justify these judgements by treating the
origin of feelings of satisfaction and dissatisfaction with income, regarding groups, as well
as authorities and rules of governance, in which people are involved towards one another.
The classical concept of social justice refers to the way in which social wealth,
power and prestige are distributed among the members of society. The central concepts
with which it operates are equality and equity. If this issues is judged by the persistence
with which statistics are used to highlight inequality, leftist ideologies claim that the only
society truly equitable would be the one in which social wealth and power would be, in
theory, distributed equally among the different social categories. On the other hand,
liberal ideologies consider that such an egalitarian society would be unfair, because in
any human organised society the members make an unequal contribution to the
production of social wealth, and equity is achieved when everybody receives a part
proportional to their contribution. Equal opportunities to benefit ensure equity in society.
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Another more complex and nuanced point of view regarding the fairness of social
justice through which a pluralistic, compensatory theory of distributive justice, according
to which the distribution made after different procedures should not be a means of
domination, was developed. Such a broader concept of justice implies that people must
be dominant in one situation and be dominated in another. If the principles of social justice
are multiple, without there being a single distribution centre and no single criterion, in this
case equality does not mean an equal distribution of all property to all members of a
society. The different nature and social significance of goods make an equal distribution
neither possible nor desirable. As a complex and multimediated relationship between
persons, equality is not an identity of possessions. It calls for a diversity of distributional
criteria reflecting the diversity of social goods. The regime of complex equality is the
opposite of egalitarianism and also of tyranny. It establishes a set of relationships such
that dominance would become quasi-impossible. Beyond a certain simplification and
idealization of the "spheres of justice", as well as a separation of them in the process of
producing redistributive justice, the theory of complex equality proves, in fact, a theory of
equity from the postmodern perspective of communitarianism.
Procedural justice, [8] unlike normative theory, is a theory of an empirical nature,
and focuses on how the state should proceed in order to do what it should do. Depending
on the type of allocation underlying the redistribution (universalist, discretionary or
individualized personalized), procedural justice can be translated to equal treatment of all
individuals (in the case of categorical universalist benefits – a universalist distribution),
treatment of all individuals according to the specific circumstances in which they are,
based on criteria considered to be relevant and defining for them (in the case of social
assistance benefits – an individualized distribution), or treatment of all individuals
according to need (in the case of personalised social services, but also in the case of the
provision of medical assistance, for example). Hayek also believes that social justice can
be spoken of meaningfully only in primitive communities, where there is only one common
goal (obtaining the necessary food), and a deliberate distribution of the results based on
the merit of each in obtaining them. However, modern society is organised differently.
People cooperate here as well, but there is neither a single common goal, nor a single
hierarchy of goals or needs; the merit of each in achieving common prosperity is
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practically impossible to assess precisely, due to the complexity of activities and
contributions. As such, modern people no longer organize themselves based on rules
focused on merits, rewards proportional to merits, common goals and contributions to
their achievement. They are organized on an individualistic basis, each pursuing their
own goals and rewards in a competition in which no one has the supreme authority to
decide how much and what a certain person deserves, or what needs are more pressing
and should be satisfied as a matter of priority.
Justice, and especially social justice, is defined as the first virtue of social
institutions, as truth is to the systems of thought, to the systems of philosophy. Any theory,
no matter how elegant and economic, must be rejected or revised if it is not true; similarly,
laws and institutions, no matter how efficient and well-structured, must be reformed or
abolished if they are unjust. [9]
In any society, social justice must ensure the unhindered exercise by individuals
of their fundamental rights and obligations, thereby ensuring the legality and legitimacy
of the act of justice. [10]
The concept of legality [11] is closely linked to that of lawmaking and legislation,
which is why they are sometimes confused with each other, although they relate to
different activities. If lawmaking includes the activity of drafting laws and regulations, its
result is precisely the legislation which, in turn, is the objective of legality.
A system built on social justice [12] is not based on doing favours for every member
of society, as the social interaction configured around it becomes unimportant. The notion
of gift is replaced by benefit and social assistance, defined as the expression of a
fundamental right. The person who receives social benefits is not the subject of a favour,
whether it originates from pure love; the benefits are granted to him by virtue of a system
that seeks to apply the principle of justice to the "injured" party. In a society based on
social justice the "favour" takes the form of a type of moral and material "reparation",
being an act of justice that is done to its beneficiary. This approach is based on a type of
philosophy which implicitly recognizes the essentially unjust and arbitrary character of this
world and seeks, through the instruments at its disposal, to mitigate the consequences of
the fundamental injustice of the world. Offering these material repairs is, in fact,
guaranteeing the equal exercise of fundamental rights by all citizens, not just by the
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wealthy. Without the implementation of the positive rights by which social justice is
achieved, the implementation of negative rights such as the right to liberty, life or property,
etc., cannot be ensured and pointed out in a famous example [13]: if a poor man and a
rich man have a dispute over the right to property, the rich man will hire good lawyers and
will win the case, therefore the poor man's right to property will be violated. Positive rights
therefore serve those human interests which are necessary for the minimum exercise of
negative rights.
There is a strong connection between social justice and social well-being, as long
as the achievement of a model or goal of social justice involves the redistribution of
resources [14] and the sharing of benefits and obligations within social cooperation. The
connection between social justice and freedom and rights, on the one hand, and social
justice and equality, on the other, can also be regarded as very important. Some authors
consider that freedom is incompatible with any redistributive form. [15]
A prominent legal expert managed [16], in the early '70s, to bring to the attention
of the scientific community the concept of social justice and wrote that a society is just if
it observes three principles, in this exact order: guaranteeing fundamental freedoms for
all, "equitable" equality of chances, maintaining those inequalities that may benefit the
disadvantaged.
The current approaches to the issue of social justice are based on the concepts of
life chances and equal opportunities. Life chances refer to the possibility of the members
of the society to access the things considered desirable and to avoid the things
considered undesirable in the given society.
On 10 June 2008, the International Labour Organisation unanimously adopted the
ILO Declaration on Social Justice for a Fair Globalisation. It is the third major declaration
of principles and policies adopted by the International Labour Conference since the 1919
ILO Constitution. It is based on the 1944 Declaration of Philadelphia and the 1998 ILO
Declaration on Fundamental Principles and Rights at Work. The 2008 Declaration is an
expression of the contemporary vision of the ILO mission in the age of globalisation.
This important declaration is a firm reaffirmation of the values of the Organisation.
It is the result of tripartite consultations following the report by the World Commission on
the social dimension of globalisation. The declaration comes at a crucial political moment,
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reflecting the broad consensus on the need to give a strong social dimension to
globalisation so that results are better and are shared more equitably among all. It is a
starting point for promoting fair globalisation based on decent work and a practical
instrument for speeding up the implementation of the Decent Work Agenda at state level.
It is also a reflection of a productive vision as it highlights the importance of viable
enterprises in creating more employment opportunities and earning income for all.

Conclusions
In conclusion, the new economic order, based on knowledge, which will be
achieved in the future society of knowledge, integrates the objectives of sustainable
development, based on social justice and equal opportunities, freedom, cultural diversity
and the development of innovation, the restructuring of industry and the business
environment, representing a new stage of human civilization that allows broad access to
information, a new way of working and knowledge, enhancing the possibility of economic
globalization and increasing social cohesion. Social justice was, is and will continue to be
an important factor in influencing public policies around the world. It is increasingly
obvious that the modernisation of a state depends very much on designing and
developing an effective system of social justice, a system which is likely to change with
each generation. Great reforms are carried out not only in the legislative field, although
such an element is essential, but they also require considerable budgetary efforts, but
also a more demanding and impartial involvement of the people serving justice in the act
of social justice, and even if great progress has been made, the issue of social justice has
not disappeared but is today mainly raised in relation to the distribution and redistribution
of values and human resources in a society.
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Abstract:
Having its origins in the Roman law and benefiting from an increased academic attention and political
agenda focus in most Western countries, the agricultural tenancy contract and legislation altogether have
a rather unpopular image and virtually no identity in Romania. While countries in Western Europe, along
with the EU legislation, acknowledge the benefits of agricultural tenancies for the economy, in general, our
country's legislation is less supportive of tenants and tends to associate this practice with property rental.
However, agricultural leases have a significant importance, with irreplaceable contributions for the ecologic
agriculture and the rural economy. The present study aims at delineating the evolution of the legal
framework around agricultural tenancies so as to provide potential improvements to the current legislation.
Precisely, law no. 16 of 1994 (repealed), law no. 223 of 2006 completing law no. 16 of 1994 (repealed) and
the provisions of the current Civil Code on agricultural leases are the subject of this analytical undertaking.
The paper ends with a SWOT analysis of the Romanian legislation in regards to agricultural lease contracts.
Keywords: agricultural lease contracts in Romania; law no. 16 of 1994; law no. 223 of 2006; Romanian
agricultural tenancies

Introduction
The agricultural tenancy contract has the generic definition of a contract in which
one party allows another the usufruct of some goods for the purpose of agricultural use,
in exchange of an established price and over a period of time1. Its solemn, synallagmatic,
onerous, commutative, successive and non-translational nature is unanimously
recognized in the doctrine [1]. At the same time, as a measure of protecting the lessor
with regards to the payment of the lease, the law recognizes the executory nature of the
agricultural lease contract [2].
The topic of agricultural leases remains largely unattractive in the Romanian
outlook as it is known that these practices imply multiple investments and risks for the
tenants, on one side, and little to no benefits in other cases. In addition, the previsions of
the current Civil Code are not encouraging towards tenants. Much space in this regard

1

The present study is a translated excerpt of my PhD thesis, entitled The agricultural tenancy contractlegal perspectives within a European context, pending to be defended at the “Alexandru Ioan Cuza” Police
Academy.
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has been dedicated to tenants’ obligations: paying for the lease in the amount and at the
terms established by the contract; using the leased goods with caution and diligence;
insuring the leased goods in order to cover the risks that natural disasters may cause;
returning the leased goods in the condition in which they were received; bearing all the
costs related to the conclusion, registration (at each Local Council where the goods are
located) and publicity of the lease contract (art. 1838 and all of the subsequent).
Furthermore, tenants are prohibited from subletting the leased goods, as well as uniting
in niched registries (art. 1847)- with this last part being extremely difficult to justify as it is
unconstitutional, as well as unaligned with European practices in joint agriculture.
Thus, the only understood benefits for the tenant consist in the usufruct of the
goods for which he/ she has agreed to pay in money or a quota of the crop –while taking
full responsibility of the potential risks that may go beyond an insurance policy- and his/
hers preemptive rights. From this perspective, it becomes clear that agricultural tenancy
contracts tend to be equated with simple rental agreements, although the generated value
long-term of the first are much higher than the latter, while also impacting far more people.
Although the issue of tenants’ liability represents a very rich topic, which has raised
some debates on whether they could genuinely be accountable for unintentional damage
to leased objects- see, for instance, [3], [4], [5]- this will not represent the subject of this
analysis. Rather, the purpose of the present paper is to investigate the origins of our
current legislative framework on agricultural leases –in an effort to understand why it is
largely unsupportive of tenants- and to propose potential improvements in this regard.

Agricultural tenancies in the light of law 16/1994 and 223/ 2006: developments and
repealed provisions
The agricultural tenancy legislation has undergone a series of amendments from
its form in 1994 (law no. 16/1994) to the version in which it is currently presented in the
Civil Code.
Firstly, in its current form, the agricultural lease law no longer provides for a profile
of the lessee. The old regulation stipulated in Article 3 (2) that tenants must have had
some specialized agricultural training, and in the case of foreign nationals, that they had
approval from the competent authorities of their mother country.
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Similarly, the obligation to have guarantees required by the lessor has
disappeared, as well as the condition that the lessees have as their explicit object of
activity the exploitation of agricultural goods. There is also no provision in the current
regulation according to which the autonomous utilities and all state-owned institutions can
lease various agricultural goods.
Another provision that no longer exists in the agricultural tenancy law is that the
lessor had the right to verify and control the manner in which the agricultural property was
administered by the lessee.
The other provisions that were removed from the contents of the current
regulations can be summarized as follows:
▪

Article 11 (1) of Law No. 16 of 1994: Consideration of the lessee as a farmer
whose agricultural taxes are to be paid in accordance with the provisions in
force

▪

Article 11 (2): Benefits in regards to accessing bank loans and tax benefits
in force for the lessees

▪

Article 14 (1): Elements of establishing the agricultural lease price for the
surface of a given land

▪

Article 14 (2): Determination of the lease price according to the plantation
for vines, trees, fruit-bearing shrubs, hops, and mulberries

▪

Article 14, paragraph 3: Determination of the lease according to the
characteristics of the animals in case of their lease

The analysis of the elements that have been removed from the lease law shows
that the legislator has tried to eliminate the restrictions on defining a lessee, perhaps in
order to encourage leasing activities, as well as superfluous wording that could have
hindered the understanding of this activity.
Article 6, paragraph 5; together with Article 21, paragraphs 1 and 2, of the old
regulation, have been replaced by Article 1841, 1842 and 1843 of the current Civil Code.
Thus, if Article 6 stipulated that the price of the tenancy could not change due to factors
such as natural disasters, and Article 21 stated that the contracting parties may set
parameters in which they undertake to bear damage caused by natural factors or natural
disasters, the current Code Civil provides for the possibility that the lessee may request
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a reduction in proportion to the rent if at least half of the crop has suffered accidental
losses.
At the same time, the current regulation establishes that the reduction of the
tenancy cost in this case is made at the end of the contractual period, in the case of an
agreement made for a period of several years. In addition, the law maker added in the
current form of the lease law that if various fortuitous losses have occurred after the
harvest has been collected, then no reduction to the tenancy price is applicable. The fact
that the proportional bearing of fortuitous losses by the lessee and the lessor is mentioned
is an important evolution compared to the old regulation, but since the text of the law does
not stipulate exactly the percentage in which these losses are divided, it can be deduced
that it is left to the courts they will be supported - which, of course, contributes to a
significant volume of pending lawsuits in this regard as well. Article 12, paragraph 2) and
Article 7 of Law No. 16 of 1994 have been replaced by Article 1848, paragraphs 1) and
2). The previous regulation emphasized the obligation to notify the other party at least
three months before the expiry of the contract as to whether or not to sign a new tenancy
contract. Article 7 stated that the lease term was contractually fixed and was eliminated
accordingly - most likely due to its superfluous nature. Article 1848 of the current Civil
Code provides a somewhat wider freedom to the contracting parties from the perspective
of the bureaucracy involved by signing the agreement, leaving the possibility of tacit
extension of the contract if the parties did not express their wish to the contrary at least
six months before the expiration of the contract. Furthermore, for contracts established
for one year or less, the refusal to renew must be made at least three months in advance.
Unfortunately, one of the important provisions that existed under Law 16 of 1994
and which significantly contributed to the continuation of the lease process, and,
presumably, to the welfare of the parties, was Article 25, which stated that the death of
the lessee or lessor were not grounds for automatic termination of the contract, leaving
the heirs the opportunity to communicate their intentions to continue the contract within
30 days of death and, therefore, to maintain the contract in force. Article 1850 of the
current Civil Code, which currently replaces this provision, only stipulates that the death,
incapacity and bankruptcy of the lessee are grounds for termination of the contract -
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unfairly so, as it opens the possibility of practicing agricultural tenancies at higher prices
and in more cases, to legal persons, and not to individuals.
One can observe, therefore, that some efforts have been made to change the
legislative framework on agricultural tenancies, however not in a substantial way, which
would really motivate the lessees, beyond certain lighter contractual terms. It should be
noted that the current Civil Code does not even mention the existence of special lending
opportunities for tenants, as did paragraph 2) of Article 11, which was a fundamental
factor for our country's agriculture.
Notably, the contents of article 25 (Law no. 16/1994) should be found in a future
regulation, as they are among the few that support the individual tenants, and especially
if we consider the context of a death, in which the family has to face the loss of a dear
member, having to manage the situation of exponentially lower incomes due to the
termination of the tenancy. We must not lose sight of the fact that the death of the lessee
may also entail the extinction of the preemptive rights 2, according to Article 1740 of the
Civil Code, thus, eliminating the provision according to which the death of the lessee
entails the termination of the lease should be highly considered.
The guarantee of the lessee against eviction is a provision of law no. 223 of 2006
and, more precisely, the content of Article 7, paragraph 2) - repealed by the current Civil
Code. Although it has been mentioned in the doctrine that this regulation is still an
obligation of the lessor- for instance, in [6]- neither the articles of the Civil Code regarding
the lease, nor those regarding rental contracts, in general 3, do not make explicit
clarifications to confirm this.
The only provision regarding the lease or lease of property in connection with
eviction is Article 1794 (3), which specifies that the lessee who was aware of the existence
of a cause of eviction may not claim damages. The fact that the prohibition of eviction in
the Civil Code is not explicit is likely to give us the conclusion that the lessor has no
obligations in this regard.

2

The reference here is to the situation in which a lessee surrenders the contract to his/ her spouse or one
of the major descendants. In the event of death, the lessee, the surviving spouse or their children lose their
preemptive rights.
3
Especially in relation to the articles on the obligations of the lessor and the lessee in general (art. 1790 et
seq. of the Civil Code).
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The introduction of such an explicit and punishable prohibition would be of interest
to the lessee's status, especially if we consider that there are a multitude of reasons for
termination of the contract by the lessor, with a significant power gap, in terms of legal
regulations in force.
At the same time, while it is true that a landlord could not simply make use of such
eviction without clear provisions in the contract, the presence of a provision in this regard
could help optimize the text of the law in the idea that the leasing activity should seem, at
least, to be one protected and encouraged by the law maker.

Agricultural tenancies in the light of Civil Code provisions: a SWOT analysis
Without going into lengths on all the details of the agricultural lease contracts
nowadays, the following strengths, weaknesses, opportunities and risks can be identified:
Strenghts:
✓ The Romanian legislation allows for the tacit extension of agricultural tenancy
contracts based on the good faith of the parties, which exempts them for any
further bureaucratic undertakings.
✓ The conditions for contract termination are easy to understand and intuitive for the
parties
Weaknesses
- The lessee's status is rather ingrate, as evidenced by the fact that the termination
of the contract is most often legally imputed to this person. In addition, the Romanian
legislation does not provide for the possibility that the lessor may carry out actions in bad
faith, and these may be the basis for the termination of the contract. A legal solution here
may be to determine the termination of the contract on the grounds of bad faith of either
party, proven by substantive evidence.
- The contract does not end under other natural circumstances such as the death
of the family members of the lessee who are of interest to the object of the contract, nor
if the lessee becomes the owner of other agricultural land in the meantime. As such,
beyond the fact that the lessee's status is largely overlooked, agricultural tenancy
contracts in Romania are rigid, and their termination is inflexible.
Opportunities
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▪

The unilateral termination of the contract provides a reasonable period of notice,
thus giving the parties a chance to find new contractual partners.

▪

At the same time, at present, legal entities and especially companies tend to
become lessees, which is why that the status of the lessee is likely to become
better. The lobbying efforts that companies can make on legislative decisionmakers can be considerably more impactful than those made by individuals.

Risks


The lessor's obligations are not very well defined in terms of supporting the lessee
with agricultural machinery or any kind of support in case of extreme weather
conditions that can significantly affect crops. This jeopardizes the possibility of the
lessee completing his duties, hastens the termination of a contract and
discourages the desire of any individual to lease agricultural goods.



The provisions of the Civil Code do not make any reference towards any financial
support that could be provided to tenants (as opposed to law 16/1994, which
offered some initiatives in regards to accessing bank loans, aside from tax
benefits). This has been argued as being highly detrimental for embracing any form
of agricultural tenancy and will, most likely, result in less individuals engaging in
such practices.



The guarantee of the lessee against eviction does not exist in the current Civil
Code (as opposed to law 223/2006), thus further contributing to tenants’
vulnerability.
Following this expose, one can observe that the legislative framework on

agricultural tenancy needs many improvements, especially in regards to the status of the
lessee, currently rather ingrate. Regardless of how the text of the law can influence the
degree to which people ultimately assume the status of lessee, the legislator has
designed the provisions’ contents in an unpopular manner, which does not stimulate this
activity in any way, nor the private sector in general. It is understandable that the legal
language often cuts certain phenomena in a synthetic and objective way, but perhaps
offering certain incentives through law provisions or at least outlining the fact that
agricultural tenancy remains an important field for the Romanian and European
agriculture could help create a legislative framework to encourage this practice.
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Conclusion: From past to present in agricultural leases
Although the legislation on agricultural tenancies has seen a number of positive
developments from the Law 16/ 1994 to date, such as the elimination of restrictions on
the definition of lessees, the proportionate bearing of accidental losses by tenants and
landlords, the tacit extension of contracts, a number of key issues illustrated by Law no.
16 were also lost sight of, such as the possibility of leases extension by parties' family
members in the event of the lessor or lessee death, and, most importantly, the existence
of special loan opportunities for tenants. This has been highlighted as essential to make
the tenancy practice as attractive as possible for individuals, as well as for the longevity
of contractual relationships.
These measures should be reintroduced in future lease regulations, as well as
reinforcing the guarantee of the lessee against eviction, encouraging support from
landlords in terms of machinery or any other relevant resource supporting agricultural
gains; and allowing the possibility of contract termination on grounds of bad faith, proven
by substantive evidence. This latter provision could generate wider contract flexibility, as
well as, for instance, allowing oral contracts (like in France).
The fact that Romanian legislation and local practices have not reached a certain
maturity is illustrative of the lack of importance attributed to the field of agriculture so far
and to a sustainable economic vision on the long run, in which the potential profits of
agricultural tenancies are completely ignored. In the absence of any improvements in this
regard, this practice risks being taken over by legal entities, without leaving any room for
individuals, and with important consequences for organic farming.
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Abstract:
Since 2011, a series of measures have been adopted by European Union, with the initial purpose to
harmonizing of the very specific aspects of substantial law of insolvency, including restructuring, but also
regarding the company law. The enforcement of Regulation (EU) 2015/848 on insolvency proceedings
aimed solving the conflicts of jurisdiction in cross-border insolvency proceedings and ensuring the
recognition of insolvency decisions on the territory of the Union. However, the Regulation did not seek to
harmonize the substantial law of insolvency in the Member States.
Even though in some Member States, including our country, the Commission's Recommendation was
received as a useful proposal to undertake insolvency reforms (adoption of Law 85/2014 regarding the
insolvency and insolvency prevention procedures in Romania), it did not succeed in generating uniform
changes in all Member States to facilitate the rescue of companies in financial difficulty and to enable
entrepreneurs to benefit from a second chance. The Recommendation did not have the expected effects
because its partial implementation, even at the level of countries where real reforms have been made
regarding the insolvency law. In this context, this study aims at an analysis of insolvency prevention
procedures in our country, reported to the Directive of the European Parliament and of the Council, on
preventive restructuring frameworks.
Keywords: restructuring frameworks, insolvency, preventive concordat, ad-hoc mandate

1. General context of preventive restructuring. Function and objectives of
insolvency and recovery measures
Like many Member States, Romania was influenced by the economic crisis of
2009, which in turn influenced the modern development of insolvency, corporate rescue
and restructuring procedures.
The Preventive Concordat and the Ad-hoc Mandate Law no. 381/2009 [1], had the
aim of providing a buffer against the wave of insolvencies, which were not necessarily
justified by a real cessation of payments. These early reforms, however, were not as
effective as hoped. After the Preventive Concordat and the Ad-hoc Mandate Law no.
381/2009 came into force, it was foreseeable that the insolvency claims would be
drastically reduced for a period of at least 6 months afterward. Unfortunately, the
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effectiveness of the concordat was minimal. The debtors preferred to file for insolvency
and financial institutions were resistant to the procedure, resulting in a slow take-up of the
concordat.
Against this background, Romania introduced revised versions of the ad-hoc
mandate and preventive concordat procedures in 2014, which seems to have improved
the position of the concordat. While this law was intended to protect the interest of both
debtors and creditors, the Law No 85/2014 is more creditor friendly.
The law contains concrete pre-insolvency instruments aimed at obtaining the
amicable negotiation of claims through the ad hoc mandate and the conclusion of a
preventive concordat. Reforms may include continuing the flow of interest for secured
creditors; simplifying the approval of the arrangement; and introducing the private creditor
test, which also allows public creditors to vote on a concordat project.
The shorter duration of pre-insolvency proceedings and their greater flexibility
should encourage the parties to use pre-insolvency procedures when the business has a
temporary and repairable shortfall in liquidity [2].
Pre-insolvency procedures aim to restructure the company through a conventional
restructuring of debts subject to negotiations with creditors. Unfortunately, the debtor’s
protection against potential enforcement procedures from the non-adherent creditors is
less effective. For this reason, most debtors prefer to open insolvency proceedings and
propose a reorganisation plan to fully benefit from the protection against enforcement.
In Title I of law no. 85/2014 on insolvency prevention and insolvency procedures,
insolvency prevention procedures are regulated, respectively the ad-hoc mandate and
the preventive arrangement.
The ad-hoc mandate [3] is a confidential procedure initiated at the request of the
debtor in financial difficulty. An ad-hoc agent is then designated by the court and
negotiates with creditors to reach an agreement between (one or more of) them and the
debtor with the aim of overcoming the debtor’s financial difficulties.
The preventive concordat is a contract between the debtor and creditors that hold
at least 75% of accepted and undisputed value of claims, which is homologated by the
syndic judge. The debtor proposes a workout and recovery plan with the aim of covering
the creditors’ claims and the creditors, in turn, support debtor’s efforts to overcome the
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financial distress. The concordat procedure is opened only at the request of the debtor.
The most important effect of its approval is that an insolvency procedure against the
debtor cannot be opened during the concordat period.
On 20 June 2019, it was addopted Directive (EU) 2019/1023 of the European
Parliament and of the Council of 20 June 2019 on preventive restructuring frameworks,
on discharge of debt and disqualifications, and on measures to increase the efficiency of
procedures concerning restructuring, insolvency and discharge of debt, and amending
Directive (EU) 2017/1132. Member States have two years from publication in the Official
Journal of the European Union to implement the new provisions, but in duly justified cases
they may request an additional year from the Commission to implement them [4].
The general objectives of the Directive are to contribute to the proper functioning
of the internal market, to reduce the most important barriers to the free movement of
capital and to the freedom of establishment resulting from differences between Member
States in restructuring and insolvency frameworks. and to strengthen the culture of
rescuing businesses on the basis of the second chance principle.

2. Substantial aspects in the field of preventive restructuring, by reference
to the provisions of Directive 1023/2019 of the European Parliament and of the
Council of Europe

The Stay of Individual Enforcement Actions
Directive (EU) 2019/1023 of the European Parliament and of the Council on
preventive restructuring frameworks imposes the need to grant a suspension, from the
moment the preventive restructuring frameworks are called into question, such a
suspension of enforcement having a duration of be reasonable between 4 months and a
maximum of 12 months. The reason for granting this suspension lies in accessing the
restructuring frameworks as efficiently as possible, before and as a priority, the opening
of insolvency proceedings [6]: member States shall ensure that debtors can benefit from
a stay of individual enforcement actions to support the negotiations of a restructuring plan
in a preventive restructuring framework. [7]
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A moratorium does not automatically arise under the ad-hoc mandate. Following
the appointment of the ad hoc agent by the president of the tribunal, majority creditors
should grant the debtor a suspension of individual enforcement of outstanding or shortterm claims (postponement of enforcement, judicial or extrajudicial proceedings or
insolvency proceedings against the debtor).
In the procedure of the preventive concordat, based on the offer to be agreed, the
debtor may request the syndic judge to suspend all individual forced executions,
regardless of the object of execution or the quality of the following creditor. The temporary
suspension of the individual forced pursuits is maintained until the pronouncement of an
executory decision approving the concordat or until the rejection of the offer of concordat
by vote by the creditors whose uncontested claims make up the credit table, according to
the law.
Also, the provisions of art. 29-30 of Law no. 85/2014 provide for the suspension of
individual enforcement actions. According to these provisions, from the date of
communication of the decision approving the preventive concordat, the individual
proceedings of the signatory creditors against the debtor and the limitation of the right to
request the forced execution of their claims against the debtor are suspended. The flow
of interest, penalties and any other expenses related to receivables is not suspended
from the signatory creditors, unless they expressly express, in writing, their agreement to
the contrary, an agreement that will be mentioned in the draft agreement.
The most important effect of the approval of the preventive concordat is that all
enforcement procedures are suspended, and during the composition period the
insolvency procedure cannot be opened against the debtor. Any creditor who obtains an
enforceable title over the debtor during the procedure may file an application to join the
preventive concordat or may recover his claim by any other means provided by law.
In the opinion of the practitioners, the temporary suspension of the individual
forced execution provided by art. 29 para. (1) of Law no. 85/2014 shall apply only if the
provisional suspension has not been previously requested and obtained pursuant to the
provisions of art. 25 para. (1) of the law. Also, the suspension provided by art. 29 para.
(1) has the character of ope legis and enters into force from the date of communication
of the approval decision to the signatory creditors, as opposed to the suspension provided
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by art. 30 para. (1) which has a judicial character and produces legal effects from the
pronouncement.[8]
In the future, legal provisions are needed, relating to certain claims or categories
of claims excluded from the scope of the suspension of individual enforcement
proceedings, in well-defined circumstances where such exclusion is duly justified and also
to avoid abuse of law. Also, the initial and total duration of the suspension of the individual
enforcement proceedings and the categories of creditors to which these legal provisions
apply will have to find a strict regulation.

The role of creditors in adopting preventive restructuring plans
The provisions of art. 9 paragraph 2 of the Directive imposes on the Member States
the obligation to ensure that the affected parties, with certain exceptions provided by art.
9 paragraph 3, have the right to vote on the adoption of a restructuring plan.
In the insolvency prevention procedures provided by Law no. 85/2014, the
creditors have the right to vote on the reorganization / restructuring plan, either directly or
indirectly.
The list of creditors, in the procedure of the preventive concordat, is elaborated by
the administrator, together with the debtor. Legislation offers the debtor a great freedom
to identify the creditors to whom he wants to propose a restructuring plan.
Creditors have the right to vote on the preventive composition offer, with any
amendments resulting from the negotiations, and the vote is exercised, in principle, by
correspondence. Certain creditors are restricted from the right to vote, respectively
creditors who, directly or indirectly, control, are controlled or are under common control
with the debtor. This category of creditors can vote on the composition agreement only if
it grants them less than it would receive in the event of bankruptcy.
In insolvency prevention proceedings, creditors are not separated into categories
and do not have priority rank for the purpose of exercising the vote. The preventive
concordat is approved with the vote of the creditors which represents at least 75% of the
value of the accepted and uncontested claims.
All legal provisions governing the categories of creditors are set out in the chapter
on judicial reorganization, which is part of the insolvency proceedings. These provisions
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should be extended in future to insolvency prevention proceedings so that national law
complies with the provisions of the Directive, in order to ensure fair treatment for all
creditors of the same rank, to respect the decision of the majority, while allowing other
creditors to obtain payments equal to or greater than what he would receive in the event
of bankruptcy.

Debtor in Possession
The Directive requires Member States to ensure that debtors who resort to
preventive restructuring proceedings retain full, or at least partial, control over their assets
and their day-to-day business.
All Romanian restructuring processes require the appointment of an expert or
administrator. The insolvency practitioners do not take over the business, rather the
management stays in control; as such, the Romanian pre-insolvency procedures are
“debtor in possession” mechanisms.
In the ad-hoc mandate procedure, the ad-hoc agent, chosen from among the
insolvency practitioners, fulfills the role of a mediator between the debtor and one or more
creditors, in order to overcome the state of financial difficulty.
In the preventive concordat, the concordat administrator has the role of supporting
the debtor, elaborating together with him the preventive arrangement offer.
Doctrine [9], sayd that almost unanimously, the judicial administrator knows much
less about the management of a concrete business than the former governing bodies, so
that the alleged supervision of the insolvency practitioner turns into a formal verification
of the debtor's documents. carried out during the observation period, without real
business advice.
The appointment of an insolvency practitioner by a judicial authority should not be
mandatory in all insolvency prevention proceedings. Both the ad hoc mandate and the
preventive concordat are based on the agreement of the parties, ie the debtor and his
creditors. Being an agreement of wills, which presupposes trust between the parties,
means that the very conclusion of such contracts for the amicable settlement of the
debtor's dispute with its creditors is a gain in itself for the debtor, since what a debtor lacks
in the first place which reaches a state of financial difficulty is the trust of its creditors. By
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signing such agreements, the debtor regains, at least in part, the lost trust of creditors
and business partners.

Draft law amending and supplementing Law no. 85/2014 on insolvency prevention
and insolvency proceedings
Amendment of Law no. 85/2014 on insolvency prevention and insolvency
proceedings by introducing measures to support the restructuring of debtors in difficulty,
in order to prevent the entry into insolvency, was not only necessary but also mandatory.
The bill regulates two insolvency prevention procedures, which are in addition to
an insolvency treatment procedure: the restructuring agreement, the preventive
arrangement (called the restructuring plan, despite the name in Chapter III) and the
judicial reorganization. All three of these proceedings are judicial in nature.
The entire chapter II of the Law, regarding the ad-hoc mandate, will be, according
to the draft law, repealed.

3. Compared law aspects
National legislation on insolvency prevention procedures is largely adapted to the
provisions of the Directive and similar to the regulations of other European countries.
In Italy there are three procedures that meet the definition of preventive
restructuring: (judicial composition with creditors, the debt restructuring agreement, and
the long-term restructuring agreements).
The concordato preventivo (judicial composition with creditors) allows a
distressed company to avoid opening an insolvency liquidation proceeding by means of
an agreement with a majority of its creditors.
The plan is proposed by the debtor, and in some cases by the creditors if they
represent at least 10% of the indebtedness, which is known as a competing plan.42 A
competing plan can only be submitted in response to a procedure initiated by the debtor.
Competing plans are not admissible if an independent expert certifies that the debtor’s
proposal ensures the payment of at least 30% of the unsecured claims.43 Upon request
by the debtor at court filing, the judicial composition features an automatic stay on
enforcement actions; priority for new financing (priority cannot, however, trump secured
42

Journal of Law and Administrative Sciences
No.17/2022

creditors); termination of executory contracts; intra- and cross-class cram-down; and a
stay on recapitalisation obligations. After the approval of the plan by the required majority
of creditors, it becomes binding only after judicial confirmation, which will rely on an
expert’s report certifying that (1) the financial and economic data used in the plan are
truthful as to the current situation, and reliable as to the prospects, and (2) that the plan
is feasible, and, if implemented, suitable to overcome the crisis.
The accordo di restrutturazione dei debiti (debt restructuring agreement) allows for
the confirmation of an out-of-court agreement reached by the debtor with at least 60% by
value of a company’s creditors, supported by an expert’s report confirming that the
agreement can ensure the full payment of nonconsisting creditors. The key features of
this debt restructuring agreement are a temporary stay on enforcement actions, which is
automatically granted by the court upon request by the debtor; priority for new financing
(not including secured creditors); and a stay on recapitalisation obligations.
The accordo di ristrutturazione ad efficacia estesa (debt restructuring agreement
binding on dissenting creditors) also allows for the confirmation of an out-of-court
agreement. The differentiating feature is that it is also binding on dissenting creditors. The
debtor may form one or more classes of creditors on the basis of commonality of interest
and an equivalent ranking. All creditors included in a class are bound by effects of the
agreement if at least 75% of the total amount of creditors of the relevant class have
consented; this results in the remaining 25% of non-consenting creditors being bound.
There is no cross-class cram-down provision, meaning that if the 75% threshold is not
reached in a certain class, the creditors remain unaffected by the agreement. The key
features of this alternative debt restructuring agreement are the temporary stay on
enforcement actions at the request of the debtor; an intra-class cram-down; priority for
new financing (not over secured creditors, as in the concordato preventivo); and a stay
on recapitalisation obligations.
In France, three main preventive restructuring procedures are currently used: the
ad hoc mandate, the conciliation procedure and the safeguard procedure.
The French model seems to be one of the most advanced preventive restructuring
models in the European Union, although it has continually reformed its legislative
frameworks, sometimes without enough time to fully test the procedures in practice.
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Relative to many other jurisdictions, France has given an early priority to business recue,
unless the business is in such a dire situation that liquidation could be the only
foreseeable outcome. The French model of insolvency and preventive restructuring has,
since the recession of the 1980s, tended to favour the rescue of businesses in order to
preserve employment, at times to the detriment of creditors and saving functionally nonviable businesses. Three new insolvency laws were passed during the 1980s, one of
which introduced a pre-insolvency process for the first time.55 These laws placed the
focus on reorganisation, rather than liquidation with the aim of protecting employment.
The focus on employment preservation has changed over the last couple of decades,
however, the importance of job preservation is still a clear aim of the French rescue
culture.
In the Netherlands, the only preventive restructuring procedure currently available
to debtors is the suspension of payments. Besides the suspension of payment, there are
no specific formal or pre-insolvency restructuring proceedings available. With that said, it
is worth noting that, in practice, the Dutch bankruptcy proceeding is often used to facilitate
the restructuring of insolvent debtors.
Germany and Denmark, on the other hand, do not currently offer debtors any
preventive restructuring procedure, in the spirit or in accordance with the provisions of the
Preventive Restructuring Framework Directive.
While Germany does not yet provide a truly preventive proceeding, their insolvency
law does provide for the possibility of proposing a restructuring plan. The
Insolvenzordnung of 1999 (the “InsO”) provides a unified insolvency procedure with three
paths, one of which is an insolvency plan93 through which there is a possibility to agree
a plan with creditors. This can preserve the company as a legal entity by waiving certain
residual claims owed to debtors of the company through the plan. The plan also aims for
higher and quicker repayments to debtors than would otherwise be available in a
liquidation.
Denmark`s current insolvency framework provides for a restructuring proceeding
that aims to overcome insolvency by negotiating a plan, which consists of either a
compulsory composition or for the debtor’s assets to be sold as a going concern.
Functional insolvency is, however, required to utilise this procedure
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Conclusions
National legislation on insolvency prevention procedures will need to be further
adapted and amended in order to comply with the provisions of Directive 2019/1023 of
the European Parliament and of the Council on preventive restructuring frameworks.
Although out-of-court debt restructuring agreements are not expressly governed
by relevant Romanian legislation, the Insolvency Law and Judicial Practice encourage
out-of-court debt restructuring agreements and pre-insolvency proceedings, which aim to
safeguard companies through conventional debt restructuring, which is achieved through
negotiation with creditors. Unfortunately, the protection of the debtor against potential
foreclosure proceedings by non-compliant creditors is less effective. For this reason, most
debtors prefer to request the opening of insolvency proceedings and propose a
reorganization plan in order to fully benefit from the protection of the law against
enforcement.
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Abstract:
Access to justice in environmental matters means that people must be able to go to court if the authorities
do not respect their rights and do not comply with the requirements of European Union environmental law.
Environmental laws are meant to protect human health and nature. For the protection of the environment,
the laws of the European Union generate rights for any of us. People have an important role to play in
maintaining a quality natural environment.
Public authorities must comply with certain minimum requirements when responding to requests for
information from the public.
Keywords: access to justice, environmental issues, damage, illegal actions, jurisprudence.

The formation and development of environmental legislation continues to be
influenced by a number of determined external factors and the objective processes of
globalization and internationalization of environmental issues.
The democratic green movement in Central and Eastern European countries only
began to flourish in the early 1990s.
Among the debates and initiatives that took place, one of the most important issues
that arose was the imperative recognition and consecration of information and public
participation in environmental decision-making processes.
These two principles, that of information and that of public consultation, have their
origins in the international environmental documents adopted at the 1990 Rio de Janeiro
Conference.
The purpose of public participation in environmental decision-making is to protect
the fundamental rights of present and future people, to live in a healthy and ecologically
balanced environment and to protect the environment properly.
This process involves three correlative aspects: public access to environmental
information, effective public participation in environmental decision-making, and access
to justice in matters of quality of life and the environment. [1]
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At the international level, the UN Human Rights Committee has been leading the
way in interpreting the concepts of access to justice [2] on the occasion of the
Interministerial Conference entitled "An Environment for Europe" (1998), held in Aaruhus,
Denmark, an important document in the field was adopted, entitled Aarhus Convention
on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters. [3]
The Aarhus Convention (1998) created the legislative framework to ensure
sustainable development and environmental protection. The Convention is an
emblematic tool for democracy in environmental matters.
Definitely, this document has significantly contributed to the development and
consolidation of international environmental law.[4] The importance of the Aarhus
Convention stems from the fact that it reflects the relationship between the public and
local authorities, containing obligations that signatory states have towards the public.
In order to incorporate the principles adopted by Aarhus, legislative measures have
been adopted at Community level to ensure a harmonized framework at EU level for
public access to information and its involvement in environmental decisions.[5]
The European Union has consistently introduced in many of its environmental
regulations provisions on access to justice in conjunction with other fundamental rights
and the right to a quality environment.
Based on the general rules (Article 37 of the EU Charter of Fundamental Rights),
the requirements of a high level of protection and improvement of the quality of the
environment should be integrated into Community public policies.[6]
Rules for the recognition and exercise of the right of access to justice are also laid
down in harmonized EU secondary legislation. Certain provisions of the Convention can
be found in the Directive on the pillar on access to information, in the Directive on the
pillar on public participation in decision-making and the pillar on access to justice, but also
in the EC Regulation applying the Aarhus Convention to European institutions and bodies.
The environmental information is included in the information of public interest
provided by Law 544/2001 on free access to information of public interest, managed by
the Public Relations Departments within the central and local public authorities.
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In 2019, the Ministry of Environment, Waters and Forests developed the Guide to
Public Authorities for Public Access to Environmental Information.
In accordance with Article 5 (1) (c) of the Arhus Convention, in the event of any
imminent threat to human health or the environment, caused by human activities or due
to natural causes, all information which would enable the public to take precautionary
measures or to mitigate the adverse effects caused by that threat and which is held by a
public authority shall be disseminated immediately and without delay to members of the
public who may be affected.
Access to environmental information is a right, but also an objective. This principle
has been taken into account since the elaboration and adoption of the first Romanian
Constitution (1991).
The framework law on environmental protection, respectively GEO 195/2005
(Official Gazette no. 1196/30 December 2005) approved with amendments and
completions by Law 265/2006 (Official Gazette no. 586/2006) with subsequent
amendments and completions, provides in Article 5: ,,The State recognizes the right of
every person to a healthy and ecologically balanced environment, guaranteeing for this
purpose – a) access to environmental information, in compliance with the conditions of
confidentiality provided by the legislation in force....”.
GEO 195/2005 improves the framework for access to information and for ensuring
public participation in the procedures for issuing regulatory acts on environmental
protection.
Environmental information may be provided to the public either ex officio or at its
request. The communication of the information can be done by any available means, in
the form requested by the applicant. The authority may provide the information in another
form, if it considers it more reasonable, but must give reasons.
The communication of information is mandatory, and may be refused only under
the following conditions: when there is an unreasonable or too general request, when the
request relates to documents in preparation, when it is imposed by international relations,
national security or public security.
The refusal to communicate the information must be in writing (or the form
requested), be reasoned and given within a reasonable time (maximum one month).
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If the public authority does not have the required environmental information, it has
the obligation to forward the request to the competent authority and to inform the applicant
about this issue.
With regard to public participation in environmental decisions, Annex 1 of the
Aarhus Convention describes the types of activities for which the application of its text is
mandatory. The activities they refer to are industrial and infrastructure.
The public consultation procedure can only be done through its correct and
complete information on environmental decisions. Consultation of the public on
environmental matters involves reasonable time limits for informing the public of important
information in the decision-making for that activity and the free provision of information as
soon as it becomes available.
In order to make the final decision, the public must benefit from the legal framework
to submit comments, opinions or suggestions and take into account the outcome of its
participation.
The Aarhus Convention establishes an obligation to ensure the right of the public
to have access to justice in environmental matters. [7]
Access to justice is fundamental to establishing and maintaining the rule of law.
Through access to justice, people can have their voices heard and exercise their legal
rights regardless of whether these rights result from constitutions, statutes, common law
or international instruments.
Access to justice ensures access to an equal level of human dignity. There is a
link of mutual support between improving and facilitating individual and collective access
to law and justice, on the one hand, and economic and social development, on the other.
Improving access to justice requires exchanging information, raising awareness and
disseminating good practice.
Through access to justice, individuals can protect themselves against rights
violations and remedy wrongdoing, attracting the responsibility of the executive branch.
This is an important element of the rule of law [8] and includes civil, criminal and
administrative law.
Access to justice is both a process and an objective and is essential for people
seeking procedural and substantive rights.
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Access to justice in environmental matters is a package of safeguards that allows
citizens, including NGOs, to go to a national court to verify whether an authority has
complied with their rights and complied with legal requirements.
This procedure is free or very cheap. Access to justice is a right and an objective
that is achieved both against private individuals and against public authorities who
disregard environmental legislation.
In most countries, access to the courts is restricted. One way to ensure access to
justice is to recognize the rights of NGOs to lodge environmental complaints. It is up to
the national judge to verify whether the public authority has acted correctly.
Access to justice in environmental matters aims to ensure that the judge examines
correctly the issues raised by citizens, but also by NGOs. Illegal actions taken by public
authorities can harm citizens and the natural environment. The judge may order the public
authorities to take action if the damage caused is serious.
Access to justice in environmental matters must include the possibility of issuing
judgments suspending administrative acts or contested proceedings for illegalities as
contrary to environmental protection legislation.

Conclusions
Failure to consistently enforce rights and requirements regarding requests for
information from the public across the EU can hamper the progress of environmental
protection and prevent citizens from enjoying the benefits of EU environmental law.
When a person considers that their right of access to information has been violated
(for example, the request for information has been ignored, rejected or disregarded in an
appropriate manner), this person must have access to justice, under appropriate
conditions, in accordance with national law.
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Abstract:
This article presents the national legal framework regarding the safe conduct, regulation, authorization and
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1. Introduction
“A discovery, taken as such, is never good or bad, but what is good or bad in reality
is just the way people use it” [1] said Karl Winnacker, a famous German physicist, a
statement that has remained as current as it is today in the field of nuclear activity.
Natural radioactivity, a component of the environment, is determined by the
presence in soil, air, water, vegetation, animal organisms, as well as in humans of
naturally occurring radioactive substances of terrestrial origin, naturally existing. To the
radiation emitted by these natural sources, cosmic radiation is added. The natural
radioactivity of the Earth presents, in the contemporary period, significant changes,
generated by human activities: bringing to the surface of radioactive ores, extraction and
use of coal and geothermal waters, etc. [2].
In turn, artificial radioactivity, which appeared especially after the discovery of
nuclear fission in 1939, generated extraordinary consequences for humanity, both
positive (propulsion engine, nuclear power plant, etc.), but which can be devastating to
humans, so as is the case with nuclear weapons.
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Radioactive pollution is defined in the literature as “a multilateral and universal
aggression, being contaminated all the constituent elements of the environment, air,
water, soil, subsoil and, in principle, everything that is alive” [3].
Nuclear explosions, nuclear power plants, nuclear weapons, nuclear-powered
ships, medical irradiation, extraction, transportation and processing of radioactive ore,
radioactive waste are just some of the main sources of radioactive pollution [4].
The safe management of all sources and types of ionizing radiation is applicable
in all aspects of the use of nuclear technologies. In order to protect the environment and
the population from the risks that could occur during the exposure to such radiation,
standards, limits, principles have been established by legal norms on the basis of which
activities in the nuclear field can be carried out.
Nuclear safety is the responsibility of every country that uses nuclear energy. That
is why the development of international law has been based on the fundamental principle
of national responsibility for the nuclear safety of nuclear installations.

2. General regulatory framework in the field of nuclear activities established by
GEO 195/2005 on environmental protection
In our country, the general legal framework in this matter is outlined by the
provisions of Chapter VII, entitled Regime of nuclear activities (Art 45-48) of GEO
195/2005 on environmental protection [5].
Within this chapter, the general rules are established on the basis of which the
activities in the nuclear field can be carried out in our country, referring also to the special
national regulations, as well as to the international ones to which Romania is a party.
In accordance with Art 46 of GEO 195/2005, for carrying out a practice or activity
in the nuclear field, the environmental agreement is issued before the issuance of the
authorization by the competent authority for authorization, regulation and control in the
nuclear field, and the environmental permit is issued after the issuance of the
authorization by the competent authority. In the case of installations with a major nuclear
risk – nuclear power plants, research reactors, nuclear fuel plants and final deposits of
burned nuclear fuel – the environmental agreement or environmental permit is issued by
Government decision, at the proposal of the central authority for environmental protection.
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Also, Art 47 lists the main responsibilities of the central public authority for
environmental protection in this field, namely: organizing the monitoring of environmental
radioactivity throughout the country; supervision, control and taking of the necessary
measures in the field of nuclear activities, in order to comply with the legal provisions on
environmental protection; the obligation to cooperate with the competent bodies in
disaster protection, protection of public health and the environment.
Last but not least, Art 48 of GEO 195/2005 on environmental protection specifies
the obligations of authorized natural and legal persons carrying out activities in the
nuclear field. These obligations are:
a) to assess, directly or through competent structures, the potential risk, to request
and obtain the environmental permit;
b) to apply the procedures and provide the equipment for the new activities, which
will allow the achievement of the lowest rational level of radioactivity doses and risks to
the population and the environment, and to request and obtain the environmental
agreement or environmental permit, as the case may be;
c) to apply, through its own systems, programs for monitoring the radioactive
contamination of the environment, which will ensure the observance of the conditions for
the elimination of the radioactive substances provided in the authorization and the
maintenance of the radioactivity doses within the allowed limits;
d) to maintain in working order the capacity to monitor the local environment, in
order to detect any significant radioactive contamination that would result from an
accidental disposal of radioactive substances;
e) to promptly report to the competent authority any significant increase in
environmental contamination and whether or not this is due to the activity carried out;
f) to continuously verify the correctness of the assumptions made through the
probabilistic evaluations regarding the radiological consequences of the radioactive
releases;
g) to ensure the storage of radioactive waste, in safe conditions for the health of
the population and the environment.
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3.

The legal regime established by Law no 111/1996 on the safe deployment,

regulation, authorization and control of nuclear activities and by Law no 703/2001
on civil liability for nuclear damage
The general provisions of GEO 195/2005 are completed with the provisions of
republished Law no 111/1996 on the safe deployment, regulation, authorization and
control of nuclear activities [6].
The object of this normative act is the regulation, authorization and control of
nuclear activities carried out for exclusively peaceful purposes and other activities that
lead to exposure to ionizing radiation, so as to meet the requirements of nuclear safety,
radiological safety, protection against ionizing radiation of exposed personnel, patients,
the environment, the population and property, with minimal risks, in accordance with
regulations and compliance with obligations of the international conventions and
agreements to which Romania is a party.
Nuclear activities and the sources to which the provisions of this law apply are
listed in art. 2.
Law no 111/1996 prohibits the research, experimentation, development,
manufacture, import, export, transit, possession or detonation of a nuclear weapon or any
nuclear explosive device on the territory of Romania. The import, export and intracommunity transfer to/from Romania of radioactive waste and spent nuclear fuel are also
prohibited.
Also, in the content of this special normative act is developed in chapter II (Art 1824) the authorization regime of the nuclear activities allowed by law, and in chapter III (Art
25-29) are established the obligations that belong to the authorization holder and other
natural or legal persons.
The control of nuclear activities is carried out by the National Commission for
Nuclear Activities Control (CNCAN). CNCAN is a specialized body of the central public
administration, with legal personality, which carries out its activity under the subordination
of the Government and under the coordination of the Prime Minister through the General
Secretariat of the Government.
According to Art 5 of Law no 111/1996, CNCAN has the competence to issue
generally binding regulations and guidelines for detailing the general requirements of
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nuclear safety, radiological safety, protection against ionizing radiation, on nuclear
management systems, control of non-proliferation of nuclear weapons, physical
protection, transport of radioactive materials, management of radioactive waste and spent
nuclear fuel, planning, preparedness and response to nuclear or radiological
emergencies, implementation of products and services for nuclear and radiological
installations, and any other regulations necessary for the activity of authorization and
control in the nuclear field.
Also, CNCAN is the authority that elaborates the strategy and policy of regulation,
authorization and control, as part of the National Strategy for the development of the
nuclear field.
The preventive, operational-current and subsequent control of the observance of
the relevant legal provisions and of the issued regulations shall be carried out by the
representatives of the Commission, namely the proxies, the applicants or the holders of
authorizations, in accordance with the provisions contained in Chapter IV, Control regime
(Art 30-34).
Failure to comply with the provisions of Law no 111/1996 may lead, on a case-bycase basis, to disciplinary, material, civil, contravention or even criminal liability.
The offenses in this field are the facts cataloged as such by the legislator, listed in
Art 44-46 of the law. The most serious crime, punishable by imprisonment from 10 to 25
years and the prohibition of certain rights, is provided by Art 46 and consists of the
development, manufacture, possession, import, export, transit or detonation of nuclear
weapons or any nuclear explosive devices [7].
In their turn, the facts considered by the legislator to be contraventions are
expressly listed in Art 48 of the law, and their finding and application of sanctions is carried
out by the authorized representatives of the National Commission for Nuclear Activities
Control.
Regarding civil liability, the legal regime applicable to it is established by Law no
703/2001 on civil liability for nuclear damage, Art 1 stating that “the object of this act is
the regulation of civil liability for compensation for damages resulting from the activities
of the use of nuclear energy for peaceful purposes” [8].
“Nuclear damage” means, according to Art 3 Let d) of Law no 703/2001:
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1. any death or injury;
2. any loss or damage to property;
3. any economic loss resulting from the damage referred to in points 1 and 2, not included
in these provisions, if it is suffered by a person entitled to claim compensation in respect
of such loss;
4. the cost of measures to restore the environment damaged as a result of a nuclear
accident, if such damage is significant, whether such measures are being taken or are to
be taken and are not included in point 2;
5. any loss of income arising from an economic interest in any use of the environment
due to significant damage to the environment and not included in point 2;
6. the cost of preventive measures and any loss or damage caused by such measures;
7. any other economic damage, other than that caused by the degradation of the
environment, if it is permitted by the law on civil liability of the competent court.
The damage referred to in points 1 to 5 and 7 shall be considered nuclear damage
to the extent that the loss or damage:
- arises as a result of ionizing radiation emitted by any source of radiation in a nuclear
installation or emitted by nuclear fuel, radioactive products or radioactive waste from a
nuclear installation or nuclear material from, or sent to a nuclear installation;
- is the result of the radioactive properties of such material or of a combination of
radioactive properties with toxic, explosive or other hazardous properties of such material.
In turn, the nuclear accident is defined by law by Art 3 Let as “any fact or
succession of facts having the same origin, which causes nuclear damage, and with
regard to preventive measures, creates a serious and imminent threat of such damage”.
The conditions under which the operator of a nuclear installation is objectively and
exclusively liable for any nuclear damage, if it has been proved to be caused by a nuclear
accident, are specified in Art 4 of Law no 703/2001. Also, Art 41 establishes the legal
regime applicable to the state’s liability for nuclear damage.
Last but not least, the legislator establishes that the right to compensation against
the responsible operator is subject to the extinctive prescription. More precisely, this right
is prescribed if an action is not filed within 30 years from the date of the nuclear accident,
if the action is related to death or injury according to Art 3 Let d) Point 1; respectively 10
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years from the date of the nuclear accident, if the action is related to the other nuclear
damages according to Art 3 Let d) Points 2-5 and 7, as expressly provided in Art 12 of
the law.
Conclusions
Problems with the safe conduct of nuclear activities for exclusively peaceful
purposes, so that the conditions for nuclear safety, the protection of exposed personnel,
the population, the environment and property are met, with minimal regulatory risks and
compliance with the obligations arising from the agreements and the conventions to which
Romania is a party, are established by the republished Law no 111/1996. In turn, GEO
195/2005 on environmental protection lays down the general rules on the subject.
Without exhausting the topic, this article highlights the basic rules governing the
issue of nuclear activities in Romania in conditions that do not endanger the life, health
of people and, in general, the environment.
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Abstract:
The normalization of human activity is an indispensable requirement for any form of coexistence regardless
of the degree of its evolution. This requirement is much more necessary in today's societies characterized
by a marked diversification of forms of exchange between their members. All kinds of human activity are
generally subject to regulation because they cannot be carried out in a disorganized manner. Any process
of evolution, adaptation or integration in society will take place in an organized, normative, regulated
framework. The diversity of social relationships determines the existence of a multitude of social norms, but
also a variety of forms that influence people's behavior in these relationships. The system of social norms
is a complex system consisting of the following categories of norms: ethical norms, ordinary norms,
technical norms, political norms, religious norms, legal norms.
Keywords: norm, state, law, system, conduct

General notions regarding the rule of law
Human activity takes place in a complex social-human, physical and natural
environment. As a result of the existence of individuals in the same space, they satisfy
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their needs for material and spiritual life and thus we are dealing with social life. It is found
that within it there are permanent links, a permanent system of dependencies between
individuals. Man's actions are generally determined by his interests and according to
these he establishes his strategy of action.
The human being involved in an action participates in a multitude of dimensions of
social activity but we are particularly interested in the normative dimension, which
imposes an action model, a variant of behavior (ethical, political, religious, legal)
programming certain limits (thresholds) in relation to which man must do something or
must refrain from doing something. [1] Social norms concern social behaviors, they
consider the distinction between indicative and imperative, the transition from the domain
of "sein" (what is) to the domain of "sollen" (what must be). Acting in a social environment,
the results of human action are evaluated according to their social resonance and not
only according to personal intimate resonance. [2] It should be noted that the subject of
the action always manifests itself under a particular program based on its closest or
farthest interests.
The existence of various forms of regulation of human activity requires the
delimitation in time and space of normative systems, and the examination of their
determining features.

Correlation of legal norms with ethical norms
If we take a look back at the historical process of the emergence of law, we can
see its gradual detachment from the norms of morals and customs. Thus morality
precedes law and in assessing the relationship between law and morality legal theory has
evolved in two directions: that which conceived law as a minimum of morality (justice by
law and morality) and that corresponding to legal positivism - the state is the only basis
of law (the rule of law without morality). The Roman jurist Celsus defined law as "jus est
ars boni et aequi" (good and equity being categories of morality). [3] Here are the
Romans, as Roubier remarked [4] they take the first steps in the independent explanation
of law in its separate conception of morality. In Ulpian's definition, the precepts of law
include both moral principles, "honest living," "we do not care," and the principle that by
law everyone must be given what is his own - "suum cuique tribuere," a principle that
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holds the functioning of justice (distributive justice). [5] Within the first definition, law and
morality are understood, as stated by Prof. Nicolae Popa, as two facets of a phenomenon:
morality which is ethical and subjective, and law which appears as objective ethics.[6]
Morality, said M. Djuvara, "has as its object the appreciation of internal facts, of
conscience of human intentions, while law uses as its object the appreciation of external
facts of persons in their relations with other persons. [7]
The French jurist Georges Ripert considers that there is no difference in scope,
nature and purpose between the moral and the legal rule. Using expressions from civil
law, the moral rule, says Ripert, easily penetrates the law through the ethical conceptions
of the legislator or judge and indicates among the legal moral obligations: civil liability,
prohibition of unjust enrichment, execution of contracts, exercise in good faith, and abuse
of the rights conferred by law. [8] Of course, when the law no longer conforms to moral
principles, it will fall into disuse.
The legal sciences study the laws of the existence and development of the state
and law. As stated by Giorgio del Vecchio, the science of law studies the laws of existence
and development of the state and law, political and legal institutions, their concrete
historical forms, their correlation with other components of the social system, but also how
political and legal institutions influence society and support then social influence. [9]
Human activity takes place in a complex environment - social, human and physical
- natural. The human being (homo faber, but also homo sapiens), as well stated by Prof.
N. Popa, must be understood both as an anatomical-physiological system, able to exert
an action on the environment, but also as a system capable of predicting and anticipating
the course of events in which he participates, as an agent, as well as to select, from
several alternatives, the optimal variant of behavior. [10] Throughout the action, the
human being must reflect the law and moral principles.
We must see that in its first moral phase it is confused with law and religion. Ethical
norms and norms that we call legal have their origin in the divine will. Pythagoras and his
school taught that all rules of conduct come from the gods, and those who disobey them
offend the divinity and are punished by it. In Homer's literary work "Iliad" we find the
presence of repeated vengeance of the gods against those who disobey their orders.

61

Journal of Law and Administrative Sciences
No.17/2022

Socrates, Plato and Aristotle confuse law with morality, also on the same religious basis,
and the idea of justice for them is as much legal as it is moral. [11]
With the Stoic philosophy, the moral norms began to detach from their religious
origin, taking the form of superior, metaphysical principles, the law remaining closely
linked to morality. Natural law, whose true authorship must be attributed to the Stoics, is
only a system of moral principles, and the best proof of this statement is the definitions of
natural law that we find in the Roman philosophers, Cicero and Seneca. [12]
In the Middle Ages there was again a confusion of morality and law with theology.
Scholastic philosophers saw everything in terms of religion, and especially morality and
law. However, the Renaissance, humanism and Cartesian rationalism reached the
release of philosophy and all disciplines in general from the chains of theology, but
morality is not yet legally separated. Grotius, who was said to have secularized natural
law by building it on purely rational cases, even admitting the hypothesis that God did not
exist, confuses law with morality.
The first thing that makes the difference between law and morality, as Alex rightly
pointed out. Vălimărescu, is the philosopher Christian Thomasius in his work
"Fundamenta juris naturae et gentium" (1705) [13] Thus, for Thomasius, law is
distinguished from morality by the fact that morality prescribes the rules of conduct
towards us, and law deals with relations with our fellow men. [14] Thomasius also
distinguishes between moral and legal obligations, which he calls perfect, because they
are provided for in public coercion - he reiterates the distinction made by Thomasius and
considers that the idea of sanction is lacking in morality, but is essential to law. The path
taken by Thomasius and Kant will be followed by most philosophical jurists.
The constitution of law as an outlined entity can be said to take place with the
establishment of public power as a state power in the countries of the ancient Orient and
in Greco-Roman antiquity. [15] Then, along with customary legal norms, comes the
written law, illustrated by certain normative acts - true legislative monuments in the history
of human law and culture (Hammurabbi Code in Mesopotamia - Babylon, Manu Code in
India, Solon's Laws in Greek and the Law of the Twelve Tablets in Romans).
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Historical reality shows us that law is a phenomenon inherent in human society.
As a social phenomenon, law is evolving historically and bears the imprint of historical
epochs as well as the spiritual peculiarities of peoples. [16]
The influence of morality on the law concerns both the process of creating the law
and the process of its application. Legal law is an important means of moral education.
Laws influence the mentalities and morals of each individual. It should be noted that there
are legal norms to which moral principles are indifferent. [17] Thus, the traffic rules on
public roads, economic, administrative norms, etc. they have a purely instrumental
character. Law is detached from any other reality, it is a construction in itself, the only
reality with which it correlates is the state. Since the state is the sole basis of law, in the
absence of the state the idea of law is inconceivable. [18]
Starting from theses asserted and demonstrated in philosophy by Hegel, wellknown authors in the theory of law such as M. Waline, Carré de Malberg, Kelsen, come
to the conclusion that the rules of unjust law also constitute law, as they are elaborated
by the state.
The Romanian public administration has the legal norms elaborated by the state
and has a certain importance in the administrative life of the state, it can be constituted in
a criterion of distinction of the different administrative regimes, during its historical course.
[19] Since the emergence of the state, the need to maintain its unity and that of a
management of the general interest has made the central power to reserve all its powers
of government and general administration, intervening even in local affairs and leaving
the commune only the powers to he watched over local interests, to an extent that varied
with the extent of guardianship instituted at the state level. [20]
Hans Kelsen wrote that "since justice is a requirement of morality, the relationship
between justice and law is included in the relationship between morality and law." [21] To
say that the law is moral and, consequently, essentially just, is to conceive of the
existence of a single valid morality, of an absolute morality. Kelsen considered this thesis
unacceptable. Moral values are relative and no one can determine what should be
considered absolutely right. To say that law is moral, Kelsen said, means, at most, to say
that it is a social norm with relative moral value, and in this case the relationship between
law and morality does not refer to the content of law but to its form. [22] The rules of law
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essentially contain the idea of law and obligation (I am obliged to repay what I have lent
to my creditor and I am obliged to respect the life and freedom of others). Therefore, the
existence of the right is given by the need to establish some social rules, some obligatory
norms of conduct. Law is an instrument for establishing in society certain social rules,
certain social values. The legislator, in the process of creating the right, takes into account
the social conscience, the feeling of sociality, social solidarity. [23]

Correlation of legal norms with customary norms and technical norms
The legal norms know specific forms and means of ensuring the transposition in
life not found in any other category of social norms. The legal norms, due to the special
consequences of their action, are subject to permanent operations of organization,
systematization and publicity. The norms of habit represent an important category of the
system of social norms. It is well known that, historically, law has been derived not only
from morals and morals but also from customs. However, the law developed in close
connection with custom. As social norms, habits are patterns of conduct that express the
needs of social groups and are related to group-specific values. Along with the habits,
there are also the uses, which have a conventional character. Regarding their legal
treatment, we see that usury, due to its conventional nature, must be proved before the
courts, while the customs can be invoked directly in court as a positive right. As Dimitrie
Gusti wrote, "the custom is the own legislation that society gives itself in order to live and
develop". [24] Habit binds both the individual and society through its imperatives. There
are three subjects that produce legislation: the individual, the state, and society. [25]
Technical norms are the rules that guide the process of producing goods. These
are established between people in their participation in economic, social and cultural life.
The development of the complexity of the economic processes determines a continuous
specialization of the productive activity, but also an increase of the volume of knowledge
of those who participate in this activity. Failure to comply with the technical regulations in
many cases also has legal consequences. The various variations in the needs of the
community determine a process of variability of legal instruments. The legal
consequences of non-compliance with technical norms are increasingly involved in the
process of social organization. Moreover, the problem of the existence of technical norms
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is also raised in the case of the analysis of the normative legal complex, in the sense that
within the various components of the legal norms system there are also technical rules or
with a pronounced technical character. [26]
The rules of normative elaboration, with a methodological character, are norms of
legal technique. Thus, most of the norms of civil, criminal, administrative procedure have
a more pronounced technical character. For example: the norms that guide the process
of drafting laws (initiating the project, approving, submitting it, debating, adopting and
publishing it), the norms regarding the structure of the normative act, the methodology of
interpretation, modification or abrogation of normative acts. And the rules of procedure
regarding the courts (by action, complaint, indictment), the order of hearing the witnesses,
giving the floor on the merits, etc., are technical legal norms.
From the presented it appears that the social life presupposes norms. These
norms have the role of organizing forces of human interaction. Legal norms do not remove
but join other categories of norms, coexist with them, intertwine their regulatory action
with the action of other norms. The law cannot exist and cannot be explained outside its
normative reality.
The legal norm represents a model of behavior that contains the pretensions and
exigencies of the society towards the conduct of its members in certain categories of
relations. The legal norms, together with the legal relations born on their basis, make up
the legal order, a component part of the social order.
The social order is not limited to the rule of law. We must, however, specify that
the rule of law forms the core of the social order, this is the basic condition for the balance
of the order of society, the guarantee of the realization of the essential rights of the
individual and the proper functioning of institutions. It is necessary to understand exactly
the role of the legal order in the process of affirming and maintaining the social order in a
state. Thus, Prof. Gheorghe Boboş shows that the name of the rule of law theory suggests
the idea that the state is not absolutely independent in its activity but is restricted by the
authority of law. [27]
In continental European countries, the principle of separation of powers has led to
the development of a theory of the subjective rights of individuals in their relationship with
the state through the public law system. It is designed as a set of rules aimed at protecting
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the individual against the arbitrariness of administrative bodies. [28] The formal concept
of the rule of law is based on the principle of the hierarchy of norms. In particular, Kelsen
points out that law is conceived as a system of rules related to each other and articulated
not only statically but also dynamically. [29]
In modern societies, the state legal order has progressively imposed its
supremacy, substituting or overlapping pre-existing legal orders and becoming the only
legal framework of reference for the whole community. All legal norms are conceived as
emanating from the state, they are not validated unless they are inserted in its legal order,
strictly respecting its determinations. The state is, as stated by G. Burdeau, the institution
in which the idea of law is incorporated, which is the vital principle of the state. The idea
of the state is the idea of public power, which carries out the destinies of the nation
according to the principles contained in a certain idea of law. [30] A sovereign state is the
state that has power in its territory and enacts the rule of law, and outside it receives no
provisions from anyone and is not subordinated to any external force. The rule of law is
a state in which the cult of law is practiced. The essence of the rule of law is normativism.
The sovereignty of the law and the legality of the citizens remain in reality the pivots of
the modern state.

Conclusions
1. The influence of morality on the law concerns both the process of creating the
law and the process of its application.
2. Legal norms know specific forms and means of ensuring the transposition in life,
forms and means that do not meet in any other category of social norms.
3. The legal norm is the basic cell of law, it is the elementary legal system.
4. Although fundamental rights were conceived as subjective rights, allowing the
individual to oppose certain state interventions, today they are at the origin of many rules
of objective law, imposing on the state the obligation to act.
5. The reactivation of the rule of law has taken place due to a broad movement to
return to fundamental human rights and to the obligation of the state to protect and
guarantee them.
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Abstract
This paper aims to provide an overview on the provisions regulating the job description as the main
document which describes the type of work performed by the employee and to discuss the impact of the
job description on the employment relationship.
Keywords: job description, employment, employment agreement

According to the legal definition, the individual employment contract is the contract
under which a natural person, called an employee, undertakes to perform work for and
under the authority of an employer, natural or legal person, in exchange for a
remuneration called salary. In order to determine the content of the notion of “work”, the
person selected for employment must be informed about the position or occupation he
will hold, according to the specification of the Romanian Classification of Occupations or
other normative acts, as well as about the job description, specifying the duties of the
position. At European Level, the Directive 2019/1152 on transparent and predictable
working conditions in the European Union [1] states that Member States shall ensure that
employers are required to inform workers of the essential aspects of the employment
relationship, including either: (i) the title, grade, nature or category of work for which the
worker is employed or (ii) a brief specification or description of the work.
Therefore, the main role of the job description is to clarify the limits and content of the
employee's obligation, as it establishes which are the duties that the employee
undertakes to perform and for which he will be entitled to receive the salary. In the
absence of the job description, the parties to the employment contract will, of course, refer
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to the position held by the employee, but there is no official repertoire to establish, in
general and for all positions, what are their specific responsibilities.
The Labor Code does not define the job description, nor does it establish its
minimum content. In fact, the job description is the result of a job analysis process, which
requires the systematic collection of data to describe the tasks, activities and
responsibilities related to the job analysed, as well as the knowledge, skills, abilities that
the job holder must have [2]. Therefore, two main axes of analysis can be identified, joboriented analysis or job description, and employee-oriented analysis or job specifications.
The result of the job analysis process is the job description, which will mainly
include the job title, position into the organizational structure, a chapter on job-specific
responsibilities, tasks, activities and actions, job skills, job context and the necessary
training for the job. From the simple enumeration of the content of the job description, it
results that it establishes not only the technical context of the job, but also the framework
in which it will be possible to establish the professional obligations of the employee.
We shall enumerate in the following the importance of the existence of the job description
in the development of some important aspects of the labor relation.
First, according to the provisions of Article 27, paragraphs 1 and 2 of the Labor
Code, a person may be employed only on the basis of a medical certificate, which must
state that the person concerned is fit to perform that specific job. Failure to comply with
these provisions the individual employment contract shall be null and void. Ability to work
is the worker's medical ability to work in the profession or position for which the medical
examination is requested [3]. Therefore, the aptitude for work must be assessed both in
relation to the effective tasks’ incumbent on the employee and in relation to the working
conditions in which they are to be exercised. The medical analysis must therefore be
based on a job description that completely presents the effective "work" that the employee
will have.
Also, during the execution of the employment contract, the periodic verifications of
the aptitude in work must be done on the basis of the updated job description. In relation
to the concrete tasks that the employee has, it will be possible to establish, in case of a
medical conditioning, if the employee can continue performing the work, respecting the
conditions imposed by the medical doctor or if the conditions for dismissing the employee
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for being infit for performing the job are met. Thus, Article 61 letter c) of the Labor Code
provides the right of the employer to order the dismissal if, by decision of the competent
bodies of medical expertise, the physical and / or mental incapacity of the employee is
found, which does not allow him to fulfill duties corresponding to the job held.
"In interpreting the provisions of Article 61 letter c) of Law no. 53/2003 - Labor Code,
republished, with subsequent amendments and completions, by decision of the medical
expertise bodies is understood the result of the evaluation of the occupational medicine
specialist regarding the work aptitude, consisting in the aptitude file, uncontested or
become final after contestation, by the issuance of the decision by the entity with
competence in this respect” [4].
Secondly, the job description is the basis for establishing the individual
performance objectives and the criteria for evaluating the professional activity of the
employee. „Task performance is defined as produce materials or providing services, such
as expertise in job-related tasks. Task performance also involves activities that support
the technical part and service of a firm or an organization, such as coordinating and
planning” [5]. In a functional approach, task performance involves performing the tasks
and duties that are specified in a job description [6].
Moreover, the professional job fit will also be analyzed in connection with the level
of performance with which employees perform their work, understood as a set of activities
to be performed. The jurisprudence has established that " not being professional fit is that
circumstance of an objective or subjective nature which leads or is capable of leading to
lower professional performance than that which the employer is reasonably entitled to
expect from the employee" [7]. The professional fit is analyzed, as it results from the
provisions of article 61 letter d) of the Labor Code by referring to the “job in which the
employee is employed”, which requires an analysis of the actual tasks and duties held by
the employee. The dismissal of the employee due to lack of professional fir may be
ordered only after the prior evaluation of the employee, according to the evaluation
procedure established by the applicable collective labor agreement or, in its absence, by
the internal regulations. The evaluation procedure is therefore the result of negotiations
between the employer and the employees' representatives and only if the parties have
not concluded a collective agreement is it possible for the procedure to be established by
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the employer by internal regulations, in consultation with the employees' representatives.
Although the parties are free to determine the characteristics of the evaluation procedure,
the object of the evaluation may not exceed the characteristics of the actual work
performed by the employee. Hence the importance of fully regulating job-specific duties,
tasks, job competencies, work context and job training.
A third aspect to consider is the management of work discipline. The disciplinary
violation constitutes, according to the legal definition, an act related to work and which
consists in an action or inaction committed with guilt by the employee, by which he
violated the legal norms, the internal regulation, the individual employment contract or the
contract applicable collective bargaining agreement, orders and legal provisions of
hierarchical leaders. The employer has a disciplinary prerogative, having the right to
apply, according to law, disciplinary sanctions to his employees whenever he finds that
they have committed a disciplinary offense, but at the same time must ensure compliance
with the employee's right to defense. Hence, during the preliminary investigation
procedure, the employer must present to the employee the description of the violation,
including, when there are facts related to the non-fulfillment or incorrect fulfillment of the
work tasks, by referring to the task that the employee had in relation to his work.
The employee has the right to formulate and support all defenses in his favor and
to provide the commission or the person empowered to carry out the investigation with all
the evidence and motivations he deems necessary, which may also require references
and analysis of his task and duties. As some of the disciplinary violations are in direct and
causal connection with the professional tasks and duties, any task not specified or
specified in general terms may lead to the impossibility of substantiating the accusation.
In the same sense, in order to substantiate the patrimonial liability, the employer must be
able to prove that the employee has not fulfilled or failed to fulfill his tasks and duties,
since the liability may be incurred only for material damages caused by employees to the
employer in connection with their work.
Another situation that must be analyzed in connection with the proper
establishment of the content of the job description is that of dismissal for reasons not
related to the person of the employee. This dismissal represents the termination of the
individual employment contract caused by the termination of the employee's employment,
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for one or more reasons unrelated to his person. When the employer eliminates a smaller
number of jobs, having the same denomination, as those in the organizational chart of
the company, the choice of a certain job could also be made according to its specific task
and duties, as they are mentioned in the job description. Thus, for example, a company
that provides accounting consulting services, with 20 economist positions, might be
interested in eliminating a much smaller number. The selection of eliminated jobs should
be made in such a way as to preserve the jobs whose actual duties correspond as closely
as possible to the reality of the activity of the company concerned.
Finally, the correct and complete establishment of the duties of the position may
have an impact on the efficient establishment of the type of professional training of the
employee. Thus, according to Article 192 of the Labor Code, vocational training has
among its objectives those of adapting the employee to the requirements of the job (letter
a), updating knowledge and skills specific to the job and the job and improving vocational
training for employment. basic (letter c), the acquisition of advanced knowledge, of some
modern methods and procedures, necessary for the accomplishment of the professional
tasks (letter e), the promotion in work and the development of the professional career
(letter g). The employer legal entity that has more than 20 employees, shall elaborate
annually and apply professional training plans, in consultation with the union or, as the
case may be, the employees' representatives. These plans must be adapted to the
specifics of the jobs as far as possible, to the tasks and duties of the jobs.
From all the above aspects it results that the job description is an essential element
in the development of the employment relationship and that it is necessary that its drafting
is done after analyzing the work, so that the job description expresses as accurately as
possible the reality of that job. During the execution of the employment contract, it may
be necessary to modify the job description in order to correspond to the job changes. In
this case, the jurisprudence established that “if the nature of the work performed does not
change, the change of job tasks by changing the job description does not constitute a
change of the employment contract. However, retaining the name of the position,
accompanied by the addition of new duties to those initially established by the job
description, which have a different nature and in fact correspond to another function, has
the significance of modifying an essential element of the employment contract, namely
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the type of work. In this case, it is necessary to conclude an addendum to the individual
employment contract under the conditions of Article 41 (1) and (3) of the Labor Code” [8].
However, "the change of duties in the job description does not have the meaning of a
change in the individual employment contract according to Article 41 of the Labor Code
(...), if it did not reach another specific function of the employee" [9].
On another level, which is more related to organizational psychology, the
characteristics of jobs can be analyzed from the perspective of their psychological impact
on employee performance. Hackman & Oldham's model [10] has established, since the
1980s, that five main characteristics must be analyzed in order to ensure employee
motivation and performance, all these characteristics being related to the analysis of
work. The first feature is the skills variety and refers to the degree the position requires
the employee to use a wide range of skills and skill sets. The task identity refers to the
degree to which the position implies the accomplishment of a complete, identifiable
activity, which would allow the employee to identify with the finished object. The task
significance is the characteristic related to the degree to which the job has an impact on
the lives of colleagues in the organization or on society in general. The degree to which
the job offers the job holder the opportunity to choose how and when to perform the
various activities characterizes the job autonomy, and the ability to assess the
correctness of their work and assess the impact of their work depends on the fifth
characteristic, respectively job feedback.
Therefore, an employer who creates a job description should consider all these
characteristics as their role in achieving performance has been scientifically proven. The
employee and the way he relates to the position occupied are therefore fundamental
elements in the architecture of work and job.
In conclusion, the job description, an element that constitutes a simple annex to
the individual employment contract and whose legal regime is regulated only generally by
the Labor Code has an important role in the development of the employment relationship.
As we have shown briefly above, a number of important elements of the employment
contract and of the employment relationship can be correctly implemented or managed
only if the employee's tasks and duties are established correctly and adapted to the reality
of the position held.
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Abstract
The paper addresses the issue of cooperation between the Union and the Member States in the context
of the crisis in Ukraine, highlighting the role of the European Union and some of the Member States
directly involved in the reception of refugees (Romania). In order to support the citizens of its neighboring
states, the European Union has acted, in accordance with its principles and values, by providing
assistance through the civil protection mechanism. In this respect, it is useful to be acquainted with the
main coordinates of this mechanism and its practical implications.
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1.Preamble
The EU is currently facing a series of major crises, manifesting both inside and
outside this area. These problems have different origins, some come from the neighboring
areas, but others have a global character. In this regard, the Union must take into account
several priorities: security as a whole, the resilience of the states and societies in the east
and south of the Union, an integrated approach to conflict, regional orders based on
cooperation and global governance for the 21st century.
The European Neighborhood Policy has pursued, through its regional dimension,
the Eastern Partnership, “accelerating political association and deepening economic
integration” between the Union and its eastern neighbors. Cooperation between the EU
and the Eastern Partnership countries, including Ukraine, has developed in various
directions over these years.
The outbreak of war on the borders of the European Union, a war started by an
authoritarian regime, which declares itself an opponent of the values of Western
civilization, has had a strong impact on the European and global order. The reaction of

76

Journal of Law and Administrative Sciences
No.17/2022

the Western world has consisted, among other things, in the application of significant
economic sanctions. But the longer the conflagration, the greater the threats to the world
order. These dramatic events have visible consequences on all areas of social, political
and economic life.
Russia’s invasion of Ukraine has sparked a new war in Europe, which has been
going on for months and is yet to end. It has attracted sanctions against Russia, the
activation of the EU civil protection mechanism, the effective support given to Ukraine by
the representative European institutions, but also by the Member States, the joining of
citizens from many EU countries in humanitarian efforts to support the Ukrainian
population.
2.The Union’s civil protection mechanism (EU Civil Protection Mechanism – UCPM)
The purpose of this Civil Protection Mechanism was to strengthen cooperation
between the Union and the Member States, but also to facilitate coordination in the field
of civil protection in order to improve the effectiveness of systems for the prevention,
preparedness and response to natural and man-made disasters [1].
Any country in the world, as well as the United Nations Organization and relevant
international organizations, can request assistance through this mechanism in the event
of a disaster.
Created in 2001, this mechanism was reformed in 2013 to focus on disaster
prevention and preparedness. It is a well-known fact that these actions seek preventive
measures to reduce the impact of future emergencies or disasters. The field of action
considers: fighting forest and urban fires; search and rescue operations; safe repatriation;
temporary emergency shelters; deployment of medical staff; research and development
actions; water purification.
Firstly, this type of protection to be provided through the Union mechanism covers
people, then the environment and material goods, including cultural heritage, against all
types of natural and man-made disasters, as well as the consequences of acts of
terrorism, technological, radiological or environmental disasters, marine pollution and
acute health emergencies occurring within or outside the Union [2]. There is also a
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mention in the case of the consequences of acts of terrorism or radiological disasters, the
Union mechanism being able to cover only preparedness and response actions.
Countries affected by large-scale disasters are often overwhelmed and their
response capacity is limited. It is therefore vital to have a coordinated response at EU
level to ensure that aid is provided where needed and to avoid duplication of humanitarian
aid efforts.
The European Civil Protection Mechanism has become indispensable, succeeding
in intervening in cooperation between national civil protection authorities, in order to
prepare the population for disasters and to provide coordinated, effective and prompt
assistance. Civil protection includes preventive measures to reduce the impact of future
emergencies or disasters and the assistance provided by a government to people in
difficulty as a result of an emergency or natural disaster. This assistance can take various
forms, depending on the nature of the disaster, such as: search and rescue operations;
forest and urban firefighting; deployment of medical staff; medical equipment and
medicines; water purification; temporary emergency shelters; safe repatriation; fuel
supply.
It should be noted that the basis of this Union mechanism is represented by an
elementary principle, namely solidarity between Member States, possible through
practical cooperation and coordination, without interfering with or affecting the primary
responsibility of Member States to protect the people, the environment and the material
goods. The specification also includes the cultural heritage in the territory of the Member
States against disasters, with Member States having the task of equipping their disaster
management systems with sufficient capabilities to enable them to deal adequately and
consistently with disasters of a certain nature and magnitude which they can reasonably
expect and be prepared for [3].
The Emergency Response Coordination Center represents the operational core of
the civil protection mechanism: it is active 24 hours a day, 7 days a week and it
coordinates EU’s response efforts in case of disaster.
Since 2001, in the two decades of its existence, the mechanism has been activated
more than 420 times, providing additional support to countries facing all types of
emergencies and contributing to the protection of the citizens affected by them.
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Specifically, rapid voluntary support was provided in the event of natural disasters that
occurred either within EU Member States or in other countries [4].
On 7th March 2019, the Council adopted a decision amending the EU Civil
Protection Mechanism, with the objectives of the new rules pursuing: the establishment
of an additional reserve of resources, to be available in situations where the existing
general capacity is insufficient; strengthening the current set of national capacities pooled
on a voluntary basis; improving risk prevention by requiring Member States to further
develop their risk management capacity assessment and risk management planning;
stimulating training and knowledge exchange. At European level, it was considered that
once these rules were updated [5], it would be possible to provide assistance more
quickly, on time, even if several disasters have to be dealt with simultaneously. However,
recent experience has shown that the use of voluntary mutual assistance coordinated
and facilitated by this mechanism does not always guarantee that the capacities made
available in the event of a disaster are sufficient. This is especially the case when Member
States are simultaneously affected by the same type of disaster.
Under the new rules, risk prevention will be improved, requiring Member States to
further develop their risk management capability assessment and risk management
planning. Training and knowledge exchange will also be intensified. The Commission will
be tasked with setting up an EU civil protection knowledge network bringing together
those involved in civil protection and disaster management.
For the period 2021-2027, 1.26 billion euros were allotted for the civil protection
mechanism, and through the post-pandemic recovery instrument for the same period,
more than 2 billion euros were assigned. In a report by the Court of Auditors of the
European Union, the activation of the civil protection mechanism in case of emergency
was considered effective, ensuring coordination with the teams of the participating states,
thus demonstrating the European Union’s ability to represent a civilian power capable of
protecting affected citizens and to provide support to partner countries [6].
All EU Member States, as well as Iceland, Norway, Serbia, Northern Macedonia,
Montenegro and Turkey, are currently participating in the civil protection mechanism.
Among the activation cases there were: the aftermath of tropical cyclone Idai in
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Mozambique (2019); the earthquake in Albania (2019); the forest fires in Sweden (2018),
Bolivia (2019) or Greece (2019) [7].
Following the request for support from the Government of Ukraine on 15th February
2022, the European Union activated the Civil Protection Mechanism for emergency
assistance in the context of the threat of escalating security; in this regard, resources
were mobilized by Slovenia, France, Ireland, and Austria.
On 28th February 2022, the European Commission announced the addition of 90
million euros in emergency aid programs to support civilians affected by military
aggression in Ukraine, as part of the United Nations call for emergency aid. The
assistance targeted Ukraine and the Republic of Moldova, as Moldova was responsible
for managing a considerable influx of refugees from Ukraine. The civil protection
mechanism provides food, water, health services and shelter to cover basic needs, and
20 countries have allocated resources to this end.

3.The temporary protection mechanism
The temporary protection is an EU emergency mechanism that is activated in the
exceptional case of a massive influx to provide immediate and collective protection to
displaced persons, and also to reduce the pressure on the national asylum systems of
EU countries.
The seat of the matter is represented by Council Directive 2001/55/EC of 20th July
2001 [8] on the minimum standards for the provision of temporary protection in the event
of a massive influx of displaced persons and the measures promoting a balance between
the efforts of the Member States to receive such persons and bearing the consequences
of this reception.
Under Article 2 (a) of the Directive, “temporary protection” means an exceptional
procedure designed to ensure, in the event of a massive influx or an imminent massive
influx of persons displaced from third countries who are unable to return to their country
of origin, immediate and temporary protection of such persons, in particular where there
is a risk that the asylum system will not be able to manage this influx without adverse
effects on its effective functioning, in the interests of the respective people asking for
protection.
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A statement that needs to be made is that temporary protection is without prejudice
to the recognition of the refugee status under the Geneva Convention [9]. Thus, Member
States apply temporary protection, with full respect for human rights and fundamental
freedoms and non-return obligations.
The most important aspects are developed throughout the directive: the
beneficiaries of temporary protection can apply for asylum at any time. The asylum
procedure is more complex, containing several procedural steps, involving an individual
analysis of the case and often involving a lengthy procedure. Also, during the asylum
procedure, the applicant has the obligation to hand over the travel document and not to
leave the territory of the state where they are seeking asylum [10]. If an asylum application
is submitted and no form of international protection (refugee or subsidiary protection) has
been obtained at the end of the procedure, the applicant will continue to benefit from
temporary protection until the expiration of the period for which it was granted.
On 4th March 2022 [11], the EU activated the Temporary Protection Directive,
adopted in 2001, following the massive displacements Europe has faced as a result of
armed conflicts in the Western Balkans, especially in Bosnia and Herzegovina and
Kosovo.
Romania has implemented the temporary protection mechanism, approved by the
European Commission in early March 2022. Thus, the people who arrive in Romania,
eligible for temporary protection and who want to stay here have the opportunity to apply
for a permit that will facilitate their stay in Romania for a longer period of time [12].
It should be noted that the persons who can benefit from temporary protection in
Romania are not only Ukrainian citizens, but also stateless persons, beneficiaries of some
form of international/national protection in Ukraine, as well as family members of citizens
from all categories mentioned. There is also the situation of non-Ukrainian citizens,
holders of a permanent residence permit in Ukraine who can also benefit from temporary
protection in Romania only if, following an investigation carried out by the Romanian
immigration authorities, it turns out that they cannot return to their country of origin in
conditions of safety and stability.
The provisions of the new regulation on temporary protection are applicable [13]
for those who entered Romania starting with February 24th 2022, except for Ukrainian
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citizens, who benefit from these facilities even if they entered the country before this date.
The temporary protection system allows displaced persons to enjoy harmonized rights
throughout the EU: residence rights; access to the labor market; access to housing; social
assistance; healthcare [14].
The temporary protection mechanism involves a simplified process consisting of:
the written/oral request of the Ukrainian citizen to the Romanian authorities, such as the
Border Police, the General Inspectorate for Immigration; the decision of the Romanian
authorities regarding the status granted to the respective citizens; issuance of official
documents for the stay in Romania (residence permit). Thus, Ukrainian citizens will enjoy
a number of rights from the time of application before the decision of the authorities (e.g.
medical services, accommodation in special centers, access to legal and translation
services). Following the approval of the application for temporary protection, Ukrainian
citizens will benefit, among others, from free access to the Romanian labor market (with
rights associated with the quality of employee); access to the public health system;
access to education in the public system; social assistance if they do not have sufficient
means of subsistence [15].
The protection measures are valid by issuing the residence permit, which is valid
as long as the European Union (EU) decision is currently in force, currently issued for one
year, respectively until March 2023 [16].
The main rights conferred by the new regulation [17] are the right to work as an
employee or independently, as well as the right to use the national health and education
system. At the same time, the beneficiaries of temporary protection who do not have the
support means, can benefit from government measures of temporary accommodation in
locations prepared for this purpose, clothing, food, or personal hygiene products.

4.Conclusions
The EU Civil Protection Mechanism, set up in 2001, contributes to improving
cooperation between Member States and facilitates a wider coordination in the field of
civil protection. In this regard, it is imperative to know the main coordinates of this
mechanism and its implications in practice.
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It is well known that the EU is strengthening its civil protection capabilities to
improve risk prevention and to provide timely support to Member States and other
participating countries whenever a natural or man-made disaster occurs.
In these complex times, the respect for international law must prevail, on the one
hand, but also international commitments, on the other. The principles enshrined at Union
level are guidelines to be followed, and European unity, humanity and solidarity should
be manifested not only within the European Union, but globally.
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